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CONSTITUTION 
OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW! 


ARTICLE I 
Name 


This Society shall be known as the American Society of International 
Law. 


ARTICLE IT 
Object 


The object of this Society is to foster the study of International Law 
and promote the establishment of international relations on the basis of law 
and justice. For this purpose it will coéperate with other societies in this 
and other countries having the same object. 


ARTICLE III 
Membership 


Members may be elected on the nomination of two members in regu- 
lar standing by vote of the Executive Council under such rules and regula- 
tions as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall thereupon 
become entitled to all the privileges of the Society, including a copy of the 
American Journal of International Law? issued during the year. Upon 
failure to pay the dues for the period of one year a member may, in the 
discretion of the Executive Council, be suspended or dropped from the rolls 
of membership. 

Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and not 
exceeding one in any year, who shall have rendered distinguished service to 
the cause for which this Society is formed to promote, may be elected to 


1The history of the origin and organization of the American Society of International 
Law can be found in the Proceedings of the First Annual Meeting at p. 23. The Consti- 
tution was adopted January 12, 1906. 

2See Amendments, Article II, p. x. 
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honorary membership at any meeting of the Society on the recommendation 
of the Executive Council. Honorary members shall have all the privileges 
of membership, but shall be exempt from the payment of dues. 


ARTICLE IV 
Officers 

The officers of the Society shall consist of a President, an Honorary 
President,’ nine or more Vice-Presidents, the number to be fixed from time to 
time by the Executive Council, a Recording Secretary, a Corresponding 
Secretary, and a Treasurer, who shall be elected annually, and of an Execu- 
tive Council composed of the foregoing officers,‘ ex officio, and twenty-four 
elected members, whose terms of office shall be three years, except that of 
those elected at the first election, eight shall serve for the period of one year 
only and eight for the period of two years, and that any one elected to fill a 
vacancy shall serve only for the unexpired term of the member in whose 
place he is chosen. No elected member of the Executive Council shall be 
eligible for reélection until the next annual meeting after that at which his 
term of office expires.‘ 

The Recording Secretary, the Corresponding Secretary and the Treas- 
urer shall be elected by the Executive Council.‘ The other officers of the 
Society shall be elected by the Society, except as hereinafter provided for the 
filling of vacancies occurring between elections. 

At every annual election candidates for all offices to be filled by the 
Society at such election shall be placed in nomination by a Nominating 
Committee of five members of the Society previously appointed by the 
Executive Council, except that the officers for the first year shall be nomi- 
nated by a committee of three appointed by the Chairman of the meeting 
at which this Constitution shall be adopted. 

All officers shall be elected by a majority vote of members present 
and voting. 

All officers of the Society shall serve until their successors are chosen. 


ARTICLE V 
Duties of Officers 

1. The President shall preside at all meetings of the Society and of the 
Executive Council and shall perform such other duties as the Council may 
assign to him. In the absence of the President at any meeting of the Soci- 
ety his duties shall devolve upon one of the Vice-Presidents to be designated 
by the Executive Council. 

2. The Secretaries shall keep the records and conduct the correspond- 
ence of the Society and of the Executive Council and shall perform such 
other duties as the Council may assign to them. 


3See Amendments, Article I, p. x. 4See Amendments, Article III, p. x. 
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3. The Treasurer shall receive and have the custody of the funds of 
the Society and shall disburse the same subject to the rules and under the 
direction of the Executive Council. The fiscal year shall begin on the first 
day of January. 

4. The Executive Council shall have charge of the general interests of 
the Society, shall call regular and special meetings of the Society and arrange 
the programmes therefor, shall appropriate money, shall appoint from 
among its members an Executive Committee and other committees and 
their chairman, with appropriate powers, and shall have full power to issue 
or arrange for the issue of a periodical or other publications, and in general 
possess the governing power in the Society, except as otherwise specifically 
provided in this Constitution. The ©xecutive Council shall have the power 
to fill vacancies in its membership occasioned by death, resignation, failure 
to elect, or other cause, such appointees to hold office until the next annual 
election. 

Nine members shall constitute a quorum of the Executive Council, and 
a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the 
Executive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman, who shall preside 
at its meetings in the absence of the President, and who shall also be Chair- 
man of the Executive Committee. 


ARTICLE VI 
Meetings 


The Society shall meet annually at a time and place to be determined 
by the Executive Council for the election of officers and the transaction of 
such other business as the Council may determine. 

Special meetings may be held at any time and place on the call of the 
Executive Council or at the written request of thirty members on the call of 
the Secretary. At least ten days’ notice of such special meeting shall be 
given to each member of the Society by mail, specifying the object of the 
meeting, and no other business shall be considered at such meeting. 

Twenty-five members shall constitute a quorum at all regular and 


special meetings of the Society and a majority vote of those present and 
voting shall control its decisions. - 


ARTICLE VII 
Resolutions 


All resolutions which shall be offered at any meeting of the Society 
shall, in the discretion of the presiding officer, or on the demand of three 
members, be referred to the appropriate committee or the Council, and no 
vote shall be taken until a report shall have been made thereon. 
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ARTICLE VIII 


Amendments 


This Constitution may be amended at any annual or special meeting of 
the Society by a majority vote of the members present and voting. But all 
amendments to be proposed at any meeting shall first be referred to the 
Executive Council for consideration and shall be submitted to the members 
of the Society at least ten days before such meeting. 


AMENDMENTS 
Article I * 


Article IV is hereby amended by inserting after the words “The officers 
of the Society shall consist of a President,” the words ‘‘an Honorary Presi- 
dent.” 


Article II ® 


Article III is hereby amended by striking out the word “‘ publications” 
in the third line of paragraph two, and inserting in lieu thereof the words 
“‘ American Journal of International Law.” 


Article III? 


Article IV is hereby amended by omitting the words in brackets and 
inserting the words in italics: 

The officers of the Society shall consist of a President, an Honorary 
President, nine or more Vice-Presidents, the number to be fixed from time to 
time by the Executive Council, a Recording Secretary, a Corresponding 
Secretary, and a Treasurer, who shall be elected annually, and of an Execu- 
tive Council composed of the [President, the Vice-Presidents] foregoing 
officers, ex officio, and twenty-four elected members, whose terms of office 
shall be three years, except that of those elected at the first election, eight 
shall serve for the period of one year only and eight for the period of two 
years, and that any one elected to fill a vacancy shall serve only for the 
unexpired term of the member in whose place he is chosen. No elected 
member of the Executive Council shall be eligible for reélection until the next 
annual meeting after that at which his term of office expires. 

The Recording Secretary, the Corresponding Secretary, and the 
Treasurer shall be elected by the Executive Council [from among its mem- 
bers]. The other officers of the Society shall be elected by the Society, 
except as hereinafter provided for the filling of vacancies occurring between 
elections. 


5 This amendment was adopted at the business meeting held April 24, 1909. 
6 This amendment was adopted at the business meeting held April 30, 1921. 
7This amendment was adopted at the business meeting held April 29, 1922. 
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REGULATIONS OF THE EXECUTIVE COUNCIL REGARDING THE EDITING AND 
PUBLICATION OF THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Adopted May 22, 1924 


1. There shall be a Board of Editors charged with the general super- 
vision of editing the American Journal of International Law and determining 
general matters of policy in relation thereto. 

2. The Board shall consist of not to exceed twelve members to be 
elected annually by the Executive Council, and of the Recording Secretary, 
the Corresponding Secretary, and Treasurer of the American Society of 
International Law ez officio. 

3. Membership upon the Board of Editors shall involve, in addition 
to the duties otherwise prescribed herein, obtaining articles and other mate- 
rial for publication, the preparation of contributions, especially editorial 
comments and book reviews, and the examination of and giving advice upon 
the suitability for publication of articles prepared by non-members of the 
Board. 

4. There may be an Honorary Editor-in-Chief elected by the Council; 
and there shall be an Editor-in-Chief and a Managing Editor to be elected 
annually from among the members of the Board by the Executive Council, 
and to serve until their successors assume office. 

The Editor-in-Chief shall call and preside at all meetings of the Board of 
Editors, and when the Board is not in session he shall determine matters of 
policy regarding the contents of the Journal. 

The Managing Editor shall have charge of the publication of the Journal, 
shall receive contributions and other material for publication, including 
books for review, and conduct the correspondence regarding the same. 

In the event of the temporary inability of the Editor-in-Chief to serve, 
his duties shall be performed by the Managing Editor, unless the Editor-in- 
Chief shall designate an acting Editor-in-Chief. 

5. The Journal shall be made up of leading articles, editorial com- 
ments, a chronicle of international events, a list of public documents relating 
to international law, judicial decisions involving questions of international 
law, book reviews and notes, a list of periodical literature relating to interna- 
tional law, and a supplement. 

(a) Before publication all articles shall receive the approval of two 
members of the Board. In case an article is rejected by one editor, the 
question of its submission to another editor shall be decided by the Editor- 
in-Chief. Articles by members of the Board of Editors shall be submitted 
to the Editor-in-Chief, who shall decide as to their publication. 

(b) Editorial comments must be written and signed by the members 
of the Board of Editors, and shall be published without submission to any 
other editor, except that they shall be governed by the provisions of Para- 
graph 6 hereof. Current notes of international events, containing no com- 
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ment, may be printed over the signatures of non-members of the Board of 
Editors in the discretion of the Managing Editor. 

(c) In the department of judicial decisions, preference in publication 
shall be given to the texts of decisions of international courts and arbitral 
awards which are not printed in a regular series of publications available for 
public distribution. This department may also contain the texts of deci- 
sions of the Supreme Court of the United States and the highest courts of 
other nations involving important questions of international law. Com- 
ments upon court decisions, either those printed in the Journal, or those not 
of sufficient importance to print textually, may be supplied by members of 
the Board of Editors, and shall be printed as editorial comments or current 
notes. 

(d) The chronicle of international events, and the lists of public docu- 
ments relating to international law and periodical literature of international 
law, shall be prepared under the direction of the Managing Editor. 

(e) Thesupplement shall be made up of the texts of important treaties 
and other official documents. Material for it shall be supplied by the 
Managing Editor, taking into consideration such suggestions from the 
members of the Board as they may have to offer from time to time. 

6. The final make-up of each number of the Journal shall be submitted 
by the Managing Editor to the Editor-in-Chief, who shall have the power to 
veto the publication of any contribution or other material. In the absence 
of such a veto, the Managing Editor shall be authorized to publish the 
Journal, using approved material so far as approval is prescribed herein. 

7. The Journal shall be published upon the 15th days of January, 
April, July and Ociober, or as near to those dates as possible, and the 
Managing Editor shall have power to proceed with the publication of the 
Journal from the materials in his hand upon the first day of the month 
preceding the month of publication. 

8. The Managing Editor shall receive such compensation for his 
services, and such allowance for clerical assistance, as may be fixed by the 
Executive Council. 





EIGHTEENTH ANNUAL MEETING 
OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW 


Tue New Wi.tarp Hotei, Wasuineton, D. C. 


APRIL 24-26, 1924 


FIRST SESSION 
Thursday, April 24, 1924, at 8.30 o’clock p. m. 


The American Society of International Law met in the Willard Room, 
New Willard Hotel, Washington, D. C., at 8.30 o’clock p. m., April 24, 
1924, with the Honorable Charles Evans Hughes, Secretary of State, one of 
the Vice-Presidents of the Society, presiding as Chairman. 

The CHarRMAN. Ladies and gentlemen, it is a matter of very deep 
regret that Mr. Root, the President of the Society, is not able to be present 
this evening. I have no doubt that his regret is almost, if not quite, as 
keen as our own. He has been for many years, indeed, since the organiza- 
tion of the Society, devoted to its purposes; and perhaps the study of our 
international rights and purposes has received a more important contribu- 
tion at his hands through this vehicle than has been made in any other way. 

I may be pardoned for calling attention to the fact that we have no 
more agreeable spectacle than is afforded by those rare spirits who, after a 
long official career, are able to capitalize all of their experiences and to devote 
their best, and perhaps their most fruitful period of life, untrammeled by 
official obligations, to those studies and interests for the sake of the welfare 
of humanity which have always been uppermost in their thought. 

We think of Chancellor Kent, at the age of sixty forced from the bench 
which he had adorned, taking up the work of his commentaries; and it is 
gratifying to find something of an analogous career in the work of Elihu 
Root, since his retirement from office, in the notable work that he has per- 
formed in the enlargement of our vision and the ripening of our judgment in 
respect to questions of international obligation and right. 

It is very fitting that, in his absence, this evening should be devoted to 
a review of his work; and Dr. James Brown Scott has prepared an address on 
that subject to which we will now listen. 
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ELIHU ROOT’S SERVICES TO INTERNATIONAL LAW 


ApDRESS By JAMES Brown Scotr 


Recording Secretary of the American Society of International Law and Editor- 
in-Chief of the American Journal of International Law 


During the American Revolution, and before the surrender of York- 
town, a hard-headed, worldly-wise philosopher and benefactor of his kind as- 
sured our Washington that the view of him current in Paris would be the 
judgment of posterity, as in such a matter, “‘a thousand leagues have nearly 
the same effect as a thousand years.” The hundred and fifty years which 
have passed seem to confirm Franklin as a prophet as well as a man of science. 

One of Mr. Root’s colleagues in the Senate has recently ventured the 
opinion that when Mr. Root’s countrymen are as far from him as he is from 
the Fathers of the Republic, they will look upon him, as we look upon them. 
This was said as a matter of fact—and after some reflection, the Senator 
added that a more powerful intellect had never appeared in America. 

It is not for us of the American Society of International Law to concur 
in, or to dissent from, one or other of these views. It is perhaps safer to 
stand by Franklin, whose prophecy of Washington is in the course of fulfil- 
ment, and to adopt his standard by which to forecast the verdict of posterity. 

In 1913, the Nobel Peace Prize was awarded to Mr. Root, and in an- 
nouncing the award, the Secretary of the Nobel Committee delivered an 
address, in which he said: 


In August, 1899, he [Mr. Root] was appointed Secretary of War by 
President McKinley and remained in office during Mr. Roosevelt’s ad- 
ministration until February, 1904. Upon the death of Secretary of 
State John Hay, in July, 1905, Mr. Root succeeded to that office and 
directed the foreign affairs of the United States up to the expiration of 
Mr. Roosevelt’s term, in March, 1909. As Secretary of War, it was his 
task to lay the bases for the organization of the relations of Cuba and the 
Philippines with the United States after the Spanish-American War. 

As Secretary of State, he made a notable journey to South America 
in 1906, during which he visited the Third Pan American Congress at 
Rio de Janeiro. In 1907, he visited Mexico. The object of these visits 
was to remove the long-standing distrust of their Anglo-Saxon sister 
on the part of the Latin Republics, and to further the efforts made in 
the interest of Pan Americanism. In 1908 there was founded at 
Washington the Pan American Bureau, which is under the direction of 
the Secretary of State of the United States, in codperation with the 
Ministers of the American Republics accredited to Washington. Mr. 
Root took the initiative in calling a Central American Peace Congress at 
Washington in 1907. The following year a permanent court of arbitra- 
tion for the Central American states was created at Cartago, Costa Rica. 

The most difficult task that fell to Mr. Root as Secretary of State 
was the settlement of the great dispute between the United States and 
Japan on the question of Japanese immigrants in California, in 1906-07. 
It is impossible to give here the history of this great question, which as- 
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sumed a very disquieting aspect in the winter of 1907. It will suffice 
to say that the peaceful settlement of the dispute, clinched by the action 
of the Congress at Washington in passing the Immigration Act of March 
19, 1907, followed by the identic note of November, 1908, was due to the 
efforts of Mr. Root. 

As a Senator, he labored, but in vain, for the ratification without 
amendments of the treaty of obligatory arbitration between the United 
States and Great Britain, which was concluded by President Taft and 
Ambassador Bryce. Long alone among American statesmen in his 
stand on the question, he vigorously attacked the Act of August, 1912, 
providing for the free passage of American coastwise vessels through the 
Panama Canal. His eloquent speech in the Senate on January 21, 
1913, was distributed among the friends of peace throughout the entire 
world. Since his retirement Mr. Root has been recognized as the leader 
of the peace movement in the United States. He is President of the 
American Society of International Law and of the great Carnegie 
Endowment for International Peace.! 


At least the first of Franklin’s requirements is met, in this analysis and 
eulogium, for Christiania is even more than a thousand leagues from the City 
of Washington, in which Mr. Root made good his claim to remembrance. 
As for the years. . . . Well, we must wait. 

It is to be remembered that the Secretary of the Nobel Committee was 
speaking of Mr. Root’s career as it was in 1913. Had he been speaking to- 
day, he would at least have added the arbitration between Great Britain, 


France, Spain and Portugal, concerning Church property, 1920; the meeting 
of the Advisory Commission of Jurists at The Hague, 1920, and the Washing- 
ton Conference on the Limitation of Armament, 1921-22. 

Mr. Root has told us how he became Secretary of War—his first step in 
a career which is not yet ended. 


Sixteen years ago, in the month of July [1899], having just finished 
the labors of the year and gone to my country home, I was called to the 
telephone and told by one speaking for President McKinley, “the 
President directs me to say to you that he wishes you to take the posi- 
tion of Secretary of War.” I answered, ‘‘ Thank the President for me, 
but say that it is quite absurd, I know nothing about war. I know 
nothing about the army.” I was told to hold the wire, and in a moment 
there came back the reply, ‘‘ President McKinley directs me to say that 
he is not looking for any one who knows anything about war or for any 
one who knows anything about the army; he has got to have a lawyer to 
direct the government of these Spanish islands, and you are the lawyer 
he wants.” Of course I had then, on the instant, to determine what 
kind of a lawyer I wished to be, and there was but one answer to make, 
and so I went to perform a lawyer’s duty upon the call of the greatest of 
all our clients, the Government of our country.” 


1 Extract from address of Mr. Moe, Secretary of the Nobel Committee, December 10, 
1913. Translated from Les Prix Nobel en 1913, Stockholm (1914), pp. 64-65. 

2 The Military and Colonial Policy of the United States. Addresses and Reports by 
Elihu Root, Harvard University Press, 1916, p. xiv. 
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Mr. Root, although no longer in public life, still holds a brief for this 
client. 

While our purpose tonight is to speak of Mr. Root’s contributions to 
international law, we must perforce recognize that the limited time at our 
disposal will not permit us to discuss all his various activities of an inter- 
national nature. We must adopt—to use an expression of which Mr. Root 
is very fond—a “‘self-denying ordinance,” and confine ourselves on this oc- 
casion primarily to his services to international law as evidenced by the ad- 
dresses which he has delivered as President of the American Society of 
International Law. We can not, however, be unmindful of the “‘bill of 
particulars’”—to use another phrase of which Mr. Root is fond—contained 
in the enumeration, or, as he himself would say if he were present, “‘indict- 
ment” of the Nobel Committee. 

By way of introduction, therefore, I shall ask your attention to some of 
these matters, which form an integral part of an ever-broadening career. In 
doing so, I shall step aside, as it were, and have Mr. Root, as far as time 
will permit, speak in his own behalf. 

The Nobel Committee first calls attention to ‘‘the organization of the 
relations of Cuba and the Philippines with the United States after the 
Spanish-American War.” Of this, Mr. Root has said: 


It was a fascinating work. It was a work of applying to some ten 
millions of people in Cuba and Porto Rico and the Philippines, the 
principles of American liberty. They were living under laws founded 
upon the customs of their lives, customs drawn from old Spain and 
developed in social and industrial activity quite unlike that of the 
United States; and the problem was to apply those principles which are 
declared in our constitutions, which embodied the formative idea of the 
Declaration of Independence that all men are endowed with inalienable 
rights, among which are life and liberty and the pursuit of happiness, to 
the customs and the laws of peoples which had come down from the 
Spain of Philip the Second and the Inquisition.® 


In his report as Secretary of War of 1899, Mr. Root stated some of the 
guiding and controlling principles applicable to Porto Rico and to Cuba. 
In his report for 1901, he expressed not merely in general but in precise and 
detailed terms, the principles upon which civil government in the Philippines 


should be organized. In speaking of the policy to be applied to these three 
different communities, he said: 


It is our unquestioned duty to make the interests of the people 
over whom we assert sovereignty the first and controlling consideration 
in all legislation and administration which concerns them, and to give 
them, to the greatest possible extent, individual freedom, self-govern- 
ment in accordance with their capacity, just and equal laws, and op- 
portunity for education, for profitable industry, and for development in 
civilization. 


8 Military and Colonial Policy, p. xv. 
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The people of the ceded islands have acquired a moral right to 
be treated by the United States in accordance with the underlying 
principles of justice and freedom which we have declared in our Consti- 
tution, and which are the essential safeguards of every individual 
against the powers of government, not because those provisions were 
enacted for them, but because they are essential limitations inherent in 
the very existence of the American Government.‘ 

Porto Rico can only be referred to in passing, and only a principle or two 
mentioned, which are common to Mr. Root’s entire policy. While the 
government was to be American, it was, as far as possible, to be carried out 
with the codperation of Porto Ricans. Thus, ‘‘ Wherever a Porto Rican can 
be found capable and willing to perform official duties he should be selected, 
and the aim should be to include in the civil service of the island no greater 
number of Americans from the United States than are necessary for the in- 
troduction of the methods of administration in which Americans have been 
trained and Porto Ricans have not.” ® The Porto Ricans were to be trained 
as rapidly as possible for the responsibilities of government; therefore, the 
necessary element to success of any scheme of action in Porto Rico, and, in- 
deed, in Mr. Root’s opinion, elsewhere, is ‘the complete establishment of a 
system of education which will afford the opportunity for every child of 
school age in the island to acquire elementary instruction.”” Each commu- 
nity has its customs, and in Mr. Root’s conception, ‘‘The customs and 
conditions of the people who are to be governed must furnish the true basis 
for the law under which they are to live, and any attempt to substitute in 
these southern islands a system of laws based on the experience and char- 
acteristics of a New England community would be both oppressive and 
futile.” 

The policy of Great Britain in Canada in the matter of law, Mr. Root 
approved and followed. The private law in civil matters was left undis- 
turbed, whereas the English law was introduced in criminal matters. Noth- 
ing, however, was further from his mind than the adoption in whole or in 
part of the economic policy of Great Britain, which had led to the estrange- 
ment and separation of the thirteen English-speaking colonies of America 
from the mother country. This phase of the subject was the most impor- 
tant: ‘‘The question of the economic treatment of the island’’—he is still 
speaking of Porto Rico—“‘ underlies all the others. If the people are pros- 
perous and have an abundance of the necessities of life, they will with justice 
be easily governed, and will with patience be easily educated. If they are 
left in hunger and hopeless poverty, they will be discontented, intractable, 
and mutinous.” * Porto Rico is today to all intents and purposes an integral 
part of the United States. Its natives are citizens; its government approxi- 
mates to that of a territory of the continent, and—who knows if it may not 
one day be a State of the Union. 

4 Military and Colonial Policy, pp. 161-162. 5 Ibid., p. 168. 
6 Ibid., pp. 169-170. 





6 


Turning now to Cuba, Mr. Root said, in the same report: “‘The control 
which we are exercising in trust for the people of Cuba’’—which by the res- 
olution of Congress declaring war against Spain was to be erected into a 
free, sovereign and independent Republic—‘‘should not be, and of course 
will not be, continued any longer than is necessary to enable that people to 
establish a suitable government to which the control shall be transferred, 
which shall really represent the people of Cuba and be able to maintain 
order and discharge international obligations.”” That is the general prin- 
ciple. ‘Our present duty,’ he continued, ‘‘is limited to giving every assist- 
ance in our power to the establishment of such a government, and to 
maintaining order and promoting the welfare of the people of Cuba during 
the period necessarily required for that process.” 

As a preliminary, it was necessary to ascertain who were Cubans, and 
what residents of Cuba wished to retain their Spanish nationality. A census 
was to be had within a year. ‘The results of the census having been 
computed and tabulated, we shall be ready,” Mr. Root said, “to provide for 
municipal elections, which will place all the local governments of the island in 
the hands of representatives elected by the people, and that when these 
local governments, thus elected, are established they will be ready to proceed 
to the formation of a representative convention to frame a constitution and 
provide for a general government of the island, to which the United States 
will surrender the reins of government.”’* In the meantime, Cuba was as a 
ward of the Big Brother, to act for herself when she should be declared of age. 
When the constitution is formed and a government established in accord- 
ance with its terms, “‘the relations which exist between it and the United 
States will be,’ Mr. Root finely and wisely said, “matter for free and un- 
controlled discussion between the two parties.” 

It was Mr. Root’s duty, as Secretary of War, to work out the relations 
between the two Republics. This was done by the so-called Platt Amend- 
ment, devised by Mr. Root, passed by the Congress of the United States as 
an amendment to the Army Appropriation Bill of February 2, 1901, ratified 
by the Constitutional Convention of Cuba, and included in an annex to the 
Constitution of Cuba. It is the sole subject-matter of the treaty of May 22, 
1903. It is, therefore, a law of the United States, a law of Cuba, and a law 
between the two countries. Its purpose was to secure to Cuba independence 
within, through a government adequate to the protection of life, liberty and 
property, and independence from attack from without, by non-American 
nations, and even against the United States, in that the purposes for which 
the United States could intervene are limited in the municipal law of the 
United States, the municipal law of Cuba, and the law common to both by 
virtue of a treaty between them. 

On May 20, 1902, the world saw the unwonted spectacle of a country living 
up to its solemn promise and turning over a coveted possession to the in- 


7 Military and Colonial Policy, p. 171. 8 Ibid., p. 172. 
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habitants thereof in pursuance of a solemnly declared purpose, the hauling 
down of the American flag, the symbol of sovereignty during the occupation, 
and the unenforced, voluntary evacuation of Cuba Libre by the American 
troops. 

In Mr. Root’s report for 1901 are to be found the instructions signed by 
William McKinley, then President, but drafted by Elihu Root, then Secre- 
tary of War. They were addressed to the Philippine Commission, of which 
the Honorable William Howard Taft was chairman. They embody the 
principles, tested by experience, which should be applied to communities un- 
familiar with political rights, in order to train them for the responsibilities of 
self-government. 

The Philippines were not yet peaceful. Hostilities existed in different 
parts of the Islands, and yet Mr. Root ventured to suggest that military 
government should be replaced by civil government, with law to the fore 
and force in the background, as is the case in the most highly civilized com- 
munity. 

Mr. Root showed himself in the performance of his task to be a biologist 
as wellasastatesman. He proceeded from the cell, in order to constitute the 
body politic; from the municipality to the province, and from the province 
to the insular government. The commissioners were therefore instructed to 
devote their attention in first instance, “‘to the establishment of municipal 
governments, in which the natives of the islands, both in the cities and in the 
rural communities, shall be afforded the opportunity to manage their own 
local affairs to the fullest extent of which they are capable, and subject to 
the least degree of supervision and control which a careful study of their 
capacities and observation of the workings of native control show to be con- 
sistent with the maintenance of law, order, and loyalty.’’® 

This was the cell. Now as to its development. ‘‘The next subject in 
order of importance should be,” he continued, “‘the organization of govern- 
ment in the larger administrative divisions, corresponding to countries, de- 
partments, or provinces, in which the common interests of many or several 
municipalities falling within the same tribal lines, or the same natural 
geographical limits, may best be subserved by a common administration.” 

This was not a counsel of perfection; the natives were not to be kept out 
of the water until they had learned toswim. They were to be thrown over- 
board and to swim to the shore. 

On the first of September, 1900, the legislative power in the islands was 
to be transferred from the military to the civil establishment. In this 
scheme, Mr. Root followed, with the necessary variations, in the footsteps of 
the Fathers of the Republic. The municipality was to look after the affairs 
of the municipality; the departmental government to have charge of the af- 
fairs of the department; the central government was, as in the case of the 
States and the United States, to have ‘‘no direct administration except of 


® Military and Colonial Policy, p. 288. 
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matters of purely general concern,” and was only to exercise supervision and 
control over local governments to the extent necessary ‘‘to secure and enforce 
faithful and efficient administration by local officers.’ As in the case of 
Porto Rico, the Filipinos were to be preferred wherever qualified: ‘‘in all 
cases the municipal officers, who administer the local affairs of the people, are 
to be selected by the people, and that wherever officers of more extended 
jurisdiction are to be selected in any way, natives of the islands are to be 
preferred, and if they can be found competent and willing to perform the 
duties, they are to receive the offices in preference to any others.’ !° 

Mr. Root is himself a great believer in the New England town system ap- 
plied to New England and to the American Continent, but it is alien to the 
Philippines. The commission should bear in mind, he directed, ‘‘that the 
government which they are establishing is designed, not for our satisfaction 
or for the expression of our theoretical views, but for the happiness, peace, 
and prosperity of the people of the Philippine Islands, and the measures 
adopted should be made to conform to their customs, their habits, and even 
their prejudices, to the fullest extent consistent with the accomplishment of 
the indispensable requisites of just and effective government.” 

The instructions betray a mind open to theory and versed in practical 
affairs. ‘‘ There are certain great principles of government,” Mr. Root says, 
“‘which have been made the basis of our governmental system which we 
deem essential to the rule of law and the maintenance of individual freedom, 
and of which they have, unfortunately, been denied the experience possessed 
by us’’; there are, on the other hand, he is careful to point out in this very 
connection, ‘‘certain practical rules of government which we have found to 
be essential to the preservation of these great principles of liberty and law.” 
These principles and these practices were to be introduced and enforced, 
even although in conflict with the systems or laws of procedure with which 
the Philippines were familiar. In their interest, they were to be imposed, if 
need be. They are thus stated: 


That no person shall be deprived of life, liberty, or property with- 
out due process of law; that private property shall not be taken for 
public use without just compensation; that in all criminal prosecutions 
the accused shall enjoy the right to a speedy and public trial, to be 
informed of the nature and cause of the accusation, to be confronted 
with the witnesses against him, to have compulsory process for ob- 
taining witnesses in his favor, and to have the assistance of counsel for 
his defense; that excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishment inflicted; that no person 
shall be put twice in jeopardy for the same offense, or be compelled in 
any criminal case to be a witness against himself; that the right to be 
secure against unreasonable searches and seizures shall not be violated; 
that neither slavery nor involuntary servitude shall exist except as a 
punishment for crime; that no bill of attainder or ex post facto law shall 
be passed; that no law shall be passed abridging the freedom of speech 


10 Military and Colonial Policy, pp. 290-291. 4 Jbid., p. 291. 
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or of the press, or the rights of the people peaceably to assemble and 
petition the government for a redress of grievances; that no law shall be 
made respecting an establishment of religion or prohibiting the free 
exercise thereof, and that the free exercise and enjoyment of religious 
profession and worship without discrimination or preference shall 
forever be allowed.” 


They have a very familiar sound to American ears. With the single excep- 
tion—that of the abolition of slavery—they are a restatement of the first ten 
Amendments to the Constitution. They are in the nature of a Bill of Rights 
to that instrument, whose lack caused George Mason to withhold his signa- 
ture from our great national charter. Through his insistence, however, they 
are a Bill of Rights annexed, instead of prefixed, to the Constitution. It was 
no less a person than President Wilson, who said in an annual address to 
the two houses of Congress, that, ‘Every American who has drunk at the 
true fountains of principle and tradition must subscribe without reserva- 
tion to the high doctrine of the Virginia Bill of Rights, which in the days 
in which our government was set up was everywhere amongst us accepted 
as the creed of free men.”’ The Bill of Rights to the Constitution of Vir- 
ginia was drafted by George Mason; and Mr. Root has put his hand to 
George Mason’s Bill of Rights to the Constitution of the United States. 

If I have seemed to dwell upon the instructions to the Philippine Com- 
mission and the Platt Amendment at greater length than would ordinarily 
be permissible in an introduction, my warrant for so doing is Mr. Root’s 
statement that he has often received credit for things which he did not do, 
and that he has not received credit for two things which he did do, and 
which, in his opinion, were the great achievements of his life. They were 
none other than our friends, the Instructions, and the Platt Amendment. 

But Mr. Root has other achievements, and to many they constitute 
equal claims to remembrance. Let us however take up and dispose of the 
high points in his career, to which the Secretary of the Nobel Committee 
calls attention. 

The first of these is his notable journey to South America, during which 
he visited the Third Pan American Conference at Rio de Janeiro. He did 
more than visit the conference; he delivered an opening address as its 
Honorary President, which is as a Declaration of Rights to the Latin Ameri- 
can Republics. Standing before their representatives, and in his person 
representing these United States of America, he confessed his faith in their 
equality—using that term without restriction, and declaring it, as he used it, 
to be the policy of his country toward the sister Republics of America: 

We wish for no victories but those of peace; for no territory except 
our own; for no sovereignty except sovereignty over ourselves. We 


deem the independence and equal rights of the smallest and weakest 
member of the family of nations entitled to as much respect as those 


22 Military and Colonial Policy, pp. 291-292. 
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of the greatest empire; and we deem the observance of that respect the 
chief guaranty of the weak against the oppression of the strong. We 
neither claim nor desire any rights or privileges or powers that we do not 
freely concede to every American republic. We wish to increase our 
prosperity, to expand our trade, to grow in wealth, in wisdom, and in 
spirit; but our conception of the true way to accomplish this is not to 
pull down others and profit by their ruin, but to help all friends to a 


common prosperity and a common growth, that we may all become 
greater and stronger together." 


This policy is the policy of the Americas. It should be the policy of the 
world. And in my opinion, if I may venture to speak in the first person, it 
will be, because it must be, if we are to have the intercourse of nations, and 
their rights and duties bottomed upon the eternal principles of justice, in- 
stead of based for the moment upon the shifting sands of material power and 
of physical force. 

There is a matter which might be mentioned in this connection, and 
which the Nobel Committee no doubt had in mind, although it did not state 
it. This is Mr. Root’s happy intervention, by which all the American 
States were invited to the Second Peace Conference at The Hague, to the 
first of which only Brazil—which did not attend—Mexico, and the United 
States were invited, inasmuch as they were then the only American Republics 
with diplomatic representatives accredited to the Imperial Government of 
All the Russias. Indeed, so intent was Mr. Root upon their presence, that 
he secured the postponement of the Peace Conference—scheduled for 1906— 
in order that it might not interfere with the Third Conference of the Ameri- 
cas, which was to, and actually did, meet in Rio de Janeiro in the summer 
of that year. 

At this conference at Rio de Janeiro, the Pan American Bureau was en- 
larged and developed into the Pan American Union. Through Mr. Root’s 
intercession, Mr. Carnegie was led to endow it with the beautiful Pan 
American Building, in which the representatives of all the Americas meet 
monthly in Washington; and, likewise through his initiative, the Govern- 
ment of the United States presented the ground upon which this stately 
structure is erected. 

The Secretary of the Nobel Committee also mentions among Mr. Root’s 
achievements, the repeal of the preference given American coastwise shipping 
in its transit through the Panama Canal, and signalizes his speech in the 
Senate, January 21, 1913, which was distributed among the friends of peace 
throughout the entire world. Then too the secretary of the committee 
rightly characterizes Mr. Root as the leader of the peace movement in the 
United States, and it leaves him as the President of the American Society of 
International Law and of the great Carnegie Endowment for International 


13 Latin America and the United States. Addresses by Elihu Root, Harvard University 
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Peace. This is true in a general sense—in fact, he is the American Society 
of International Law; he is the Carnegie Endowment for International 
Peace. 

A word or two may be said about the founding of this Society, whose 
importance seemed to justify Mr. Root in accepting its presidency, notwith- 
standing his hands were more than full with the Department of State. 

Some of the youngsters of twenty years ago, Mr. Chandler P. Anderson, 
later to hold many offices of trust under the government and at present its 
representative in the German-American Mixed Claims Commission; Mr. 
Charles Henry Butler, then Reporter of the Supreme Court and now engaged 
in the active practise of law; Mr. George W. Kirchwey, then Dean of Colum- 
bia Law School, and now a noted authority on penology; Mr. Robert Lan- 
sing, later to be Secretary of State—to mention but four of its advocates, in 
the order of the alphabet—took advantage of the Lake Mohonk Conference 
on International Arbitration to suggest the formation of an international 
law society. It was agreed to by the members of the conference then present 
on June 2, 1905. A committee was appointed, of which one of the advocates 
of the society was appointed secretary, and during the course of the fall 
three of its members, including Mr. Anderson and Mr. John Bassett Moore, 
met each week with, and at the residence of Mr. Oscar S. Straus, in order to 
frame a constitution for the society. This was accomplished, and on January 
12, 1906, the society was organized in the rooms of the Bar Association of the 
City of New York. The constitution was adopted, and officers elected, Mr. 
Root being elected the first, and indeed, the only President of the Society. 
A Journal of International Law was established and made its first ap- 
pearance in January, 1907. 

Mr. Root himself made his first address as President in 1907, on a day of 
good augury—the 19th of April—taking as his subject, ‘‘ The Real Questions 
under the Japanese Treaty and the San Francisco School Board Resolution.” 

The Japanese situation of 1906-1907 was, it will be recalled, mentioned 
by the Nobel Committee in its account of Mr. Root’s services; and doubtless 
his handling of the entire controversy between Japan and the United States 
went far to constitute, in the opinion of the committee, Mr. Root’s claim to 
represent the peace movement in the United States. The questions were 
simple in themselves—the difficulty of adjusting them was great. But ‘“‘the 
will to peace’’—to use the language of Mr. Hughes, our present distinguished 
Secretary of State—was found to be “the way to peace.” It was the way to 
the settlement of the school question in 1906; it was also the way to the 
settlement of the immigration question in 1907—not by the brutal assertion 
of authority on the part of the United States, but by the agreement of Japan 
to forbid, by its own sovereign authority, its subjects from leaving their 
country to establish themselves on the western coast of the United States. 
It was the way to the settlement of the Pacific questions in 1922. It will be 
the way to every settlement reached by countries without the imposition of 
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force, which may, indeed, decide for the moment, but rarely in the long run, 
outstanding differences between nations. 

The details of the school question need not detain us. The spirit in 
which the controversy was approached is the important thing. It was one 
of friendly good will and kindly consideration—what Robert Bacon used to 
call “the Root Doctrine.” It bore its fruits. The facts were very simple. 
The Japanese were excluded from the schools of San Francisco, to which 
children of other foreigners were admitted. The treaty of 1894, then in 
force between Japan and the United States, contained the favored nation 
clause, by virtue whereof discriminations were not to be made against 
Japanese subjects in favor of aliens of other nationalities. As a result of 
conference with the local authorities, the difficulty was adjusted to the 
satisfaction of Japan. As Mr. Root, who conducted the negotiations, said 
in his address: ‘‘ No sooner had the views and purposes of the Governments 
of the United States, the State of California, and the city of San Francisco 
been explained by each to the other than entire harmony and good under- 
standing resulted, with a common desire to exercise the powers vested in 
each, for the common good of the whole country, of the State, and of the 
city.” 

In the course of his address, Mr. Root took up the question of the 
treaty-making power, saying that it is not distributed, that it is vested ex- 
clusively in the National Government, and that therefore no part thereof is 
reserved to the States. ‘‘In international affairs,’ he said, ‘“‘there are no 
States; there is but one nation, acting in direct relation to and representation 
of every citizen in every State.” It is doubtless true that there are certain 
limitations upon the exercise of the treaty-making power, and to some of 
these Mr. Root adverted, but ‘“‘To secure the citizens of one’s country against 
discriminatory laws and discriminatory administration in the foreign coun- 
tries where they may travel or trade or reside is, and always has been, one of 
the chief objects of treaty making, and such provisions always have been 
reciprocal.” And in the exercise of the treaty-making power, Mr. Root 
pointed out that many things could be done which the government was not 
authorized to do by express grant, such as regulating the descent of property 
—a right often exercised by treaty, and never declared to be in excess of the 
nation’s power. 


There was, therefore, no real question of power arising under this 
Japanese treaty and no question of State rights. 

There were, however, questions of policy, questions of national 
interests and of State interests, arising under the administration of the 
treaty and regarding the application of its provisions to the conditions 
existing on the Pacific coast. , 


14 Complete text of the address printed in Proceedings of the American Society of Inter- 
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These three interests could not be really in conflict; for the best 
interest of the whole country is always the true interest of every State 
and city, and the protection of the interests of every locality in the 
country is always the true interest of the nation. 


These principles are applicable to the world at large, and upon their 
acceptance and application it is believed that the peace of nations largely 
depends. Mr. Root said that there was supposed or apparent clashing of 
interests, but that there was no real opposition, provided policies and pur- 
poses were explained. After this statement, he used this language: 


Many thoughtless and some mischievous persons have spoken and 
written regarding these conferences and communications as if they were 
the parleying and compromise of enemies. On the contrary, they were 
an example of the way in which the public business ought always to be 
conducted; so that the different public officers respectively charged 
with the performance of duties affecting the same subject-matter may 
work together in furtherance of the same public policy and with a com- 


mon purpose for the good of the whole country and every part of the 
country. 


I feel myself obliged, in view of the importance of the question, to quote 
two further passages from Mr. Root’s address: 


What was to be the effect upon that proud, sensitive, highly 
civilized people across the Pacific, of the discourtesy, insult, imputations 


of inferiority and abuse aimed at them in the columns of American 
newspapers and from the platforms of American public meetings? 
What would be the effect upon our own people of the responses that 
natural resentment for such treatment would elicit from the Japanese? 

The first article of the first treaty Japan ever made with a western 
power provided: 

“There shall be a perfect, permanent, and universal peace and a 
sincere and cordial amity between the United States of America on the 
one part, and the Empire of Japan on the other part, and between their 
people respectively, without exception of persons or places.”’ 

Under that treaty, which bore the signature of Matthew Calbraith 
Perry, we introduced Japan to the world of western civilization. We 
had always been proud of her wonderful development—proud of the 
genius of the race that in a single generation adapted an ancient feudal 
system of the Far East to the most advanced standards of modern 
Europe and America. The friendship between the two nations had 
been peculiar and close. Was the declaration of that treaty to be set 
aside? At Kurihama, in Japan, stands a monument to Commodore 
Perry, raised by the Japanese in grateful appreciation, upon the site 
where he landed and opened negotiations for the treaty. Was that 
monument henceforth to represent dislike and resentment? Were the 
two peoples to face each other across the Pacific in future years with 
angry and resentful feelings? All this was inevitable if the process 
which seemed to have begun was to continue, and the Government of 
the United States looked with the greatest solicitude upon the pos- 
sibility that the process might continue. 





He continued: 


. . « The people who permit themselves to treat the people of 
other countries with discourtesy and insult are surely sowing the wind 
to reap the whirlwind, for a world of sullen and revengeful hatred can 
never be a world of peace. Against such a feeling treaties are waste 
paper and diplomacy the empty routine of idle form. 


“The great question which overshadowed all discussion of the treaty of 
1894,” he said, ‘‘ was the question’”’—and it is still, in 1924, the question— 
“Are the people of the United States about to break friendship with the 
people of Japan?” 

And how about the people of Japan? Let Bismarck—that man of 
blood and iron—answer the question. ‘‘Every country is held,” he says, 
‘fat some time to account for the windows broken by its press. The bill is 
presented some day or other in the form of hostile sentiment in the other 
country.” 

The experience which Mr. Root had had in the War Department with 
international questions, supplemented by that which he was having in the 
Department of State, where every great question arising is one of inter- 
national law, caused him to turn his attention to the sanction of inter- 
national law. His second appearance before the American Society of Inter- 
national Law was devoted to this subject, and his address on that occasion 
is already a classic. It is short, but closely reasoned—a summary would do 
it injustice, and yet time will not permit a discussion in detail. Suffice it to 
say that Mr. Root drew a clean-cut distinction between municipal law, on the 
one hand, in which the supreme power of a State makes a law and enforces it 
by punishment, and the rule of international law made such by the consent 
of the nations, and with only public opinion behind it. The difference, how- 
ever, was in his opinion, more specious than real, because behind the police- 
man and the sheriff stands the public opinion of the nation—behind the rule 
of international law stands the opinion not of one nation, but of the com- 
munity of nations. He was very sure about this, and the language of 1908 
is, as in the case of the Japanese question, applicable to 1924. ‘“‘ Laws are 
capable of enforcement only,” he said, ‘‘so far as they are in agreement with 
the opinions of the community in which they are to be enforced. As opinion 
changes, old laws become obsolete and new standards force their way into 
the statute books. Laws passed, as they sometimes are, in advance of 
public opinion ordinarily wait for their enforcement until the progress of 
opinion has reached recognition of their value. The force of law is in the 
public opinion which prescribes it.” 

This, he declared to be an American doctrine, and he quoted with pride 
that the first public act of the New World was an appeal to “‘ A decent respect 

18 The complete text of the address is printed in Proceedings of the American Society of 


International Law, 1908, pp. 14-20, and in Addresses on International Subjects by Elihu 
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to the opinions of mankind.’ He stated what Germany experienced from 
1914 on, that ‘‘the nation which has with it the moral force of the world’s 
approval is strong, and the nation which rests under the world’s condemna- 
tion is weak, however great its material power.’’ We here have a firm founda- 
tion for international law, with the duty, so often expressed in Mr. Root’s 
later addresses, to see to it that the public opinion behind international law 
be an educated public opinion, instructed in its duties, as well as in its rights. 

It was natural that Mr. Root should lay before the Society his views 
upon tribunals of arbitration and the jurisdiction of national courts.“ The 
Second Peace Conference had met and adjourned at The Hague in 1907. 
Arbitration was rendered more effective, and a project had been proposed 
and accepted for the establishment of an international prize court, and a 
draft convention for the establishment of a permanent court had been 
adopted under the name of a Permanent Court of Arbitral Justice. The 
difficulty then and now is that no nation can be haled before a tribunal of 
arbitration or an international court of justice without its consent, given in 
advance, or at the time of the dispute. If nations have taken position—one 
insisting upon the settlement of the dispute in accordance with its conception 
of justice, the other refusing such settlement—they stand face to face 
with force, if the methods of diplomacy and its derivatives or substitutes 
have failed. If we are not to have force in this world, nations must be willing 
at all times and under all circumstances to do what is just. ‘‘That,” said 
Mr. Root, “is the universal postulate of all modern diplomatic discussion. 

The obligation which this willingness implies is no impeachment of 
sovereignty. It is voluntarily assumed as an incident to the exercise of 
sovereignty because it is essential to a continuance of the conditions under 
which the independence of sovereignty is possible. This obligation is by 
universal consent interpreted according to established and accepted rules as 
to what constitutes justice under certain known and frequently recurring 
conditions; and these accepted rules we call international law.” 

As in the conception of international law the nations are equal, neither 
can decide the question for itself in such a way as to bind the other. This 
difficulty, Mr. Root says, often arises within the modern nation. Under our 
system of government there are three divisions, each equal to and independ- 
ent of the other—the legislative, the executive, and the judicial departments. 
Assuredly, the executive department can not determine for itself its conflict 
with the legislative, and the same is true of the legislative in conflict with the 
executive department. The dispute as to power is, under our system, re- 
ferred to the judiciary, independent of each, whose decision binds and con- 
trols each, acting as it does under the provisions of the Constitution of the 
United States. The result should be the same in the international world. 


16 Address at the third annual meeting of the American Society of International Law, 
printed in Proceedings of the Society, 1909, pp. 17-24, and in Addresses on International 
Subjects, pp. 33-42. 
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When nations have failed to agree, and diplomacy has broken down, the 
question of what is just may be submitted to two forms of procedure—one, 
arbitration, in which law is present but not necessarily controlling; the other, 
a court of justice in which only law is administered. Mr. Root illustrates 
this by some well-known examples. 

Some interests of British subjects arising out of our Civil War had been 
decided by our Supreme Court contrary to the contentions of Great Britain. 
These were submitted for reconsideration to a mixed commission composed of 
one representative of the United States, one of Great Britain and one of a 
third and indifferent country. Some decisions of the Supreme Court were 
confirmed, or, more accurately speaking, were approved by the commission; 
others, on the contrary, were disapproved. This amounted in fact, al- 
though not in law, to a reversal of the decisions of the Supreme Court. The 
United States accepted the awards of the commission and paid the damages 
involved. 

The rule of international law is that decisions of national courts are final, 
unless there has been a denial of justice, or a delay of justice so great as to 
amount to a denial. The appeal is therefore from the decision of a national 
court, or from its failure to act. Mr. Root believes that this state of things 
should not continue as it is an indictment of the national court. 

The better rule would be to avoid the danger of denials of justice, 
and to prevent the belief that justice has not been done, which must al- 
ways possess the parties defeated in a tribunal suspected of partiality, 


by submitting in the first instance to an impartial arbitral tribunal 


all such cases as are liable to be affected by the considerations I have 
mentioned. 


And the reason of such a rule would require that when such cases 
have been decided already by national courts, and the impartial justice 
of the decision is seriously questioned, upon substantial grounds, they 
should be resubmitted to an arbitral tribunal, not for proof that justice 
has been denied, but for rehearing upon the merits because self-respect 
and intelligent self-interest forbid a nation to shelter itself behind de- 
cisions of its own courts that rest under the impvtation of partiality, or 
to be content with any but the best means and the most sincere effort to 
learn what is just in order that the nations may do what is just. 


Mr. Root’s address at the fourth meeting of the Society was on ‘‘The 
Basis of Protection to Citizens Residing Abroad.’’!” Here, again, his ex- 
perience in the State Department had suggested the advisability of discussing 
this subject. It was important, as he says, because, ‘‘a failure of the public 
in one country or another to appreciate justly the extent and nature of in- 
ternational obligation leads to resentment and unfriendly feeling that ought 
to be avoided.” 

It may be that he had many cases in mind. I rather suspect that a cer- 
tain claim, which we will call that of Mr. X, caused him to reflect upon the 


17 Proceedings of the Society, 1910, pp. 16-27, and Addresses on International Subjects, 
pp. 43-56. 
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dangers of protection lightly accorded, and, starting from this concrete case, 
to consider the whole subject from the standpoint of theory and of en- 
lightened practise. The facts of this case are for our purposes, that one X, 
an American citizen, had advanced money to the Government of Nicaragua 
and secured repayment by a concession of custom duties. This was a pledge 
of a sovereign power of Nicaragua. Duties were paid in gold, and the 
American claimant insisted in paying the government in silver. Difficulties 
arose from this difference of creditor and debtor, resulting in the withdrawal 
of the concession by Nicaragua. Senators and Congressmen requested 
action by the State Department, and in ordinary course, instructions were 
given to the American Minister to see that justice should be done. The 
Nicaraguan Government was obdurate; the American claimant insistent. 
Mr. Root himself, busy as he then was with matters of great importance, 
examined the entire case. He reached the conclusion that the Government 
of the United States should not have espoused the claim of its citizen in 
the first instance, as it was a concession of a sovereign right which should 
have remained in the exercise of Nicaragua; as, however, the concession had 
been made, Mr. X should not be despoiled of his investment; but that only 
what was equitable in the premises should be done. Mr. Root then expressed 
the opinion, based apparently upon his experience with other cases, that 
pressure even of a just claim results in detriment to the claims of others; 
that this was to be avoided whenever possible, and that the presentation and 
support of an unjust claim was not only reprehensible in itself, but destruc- 
tive of American interests entered into for the benefit of the country and 
untainted by fraud or suspicion of fraud. 

The protection of citizens abroad has assumed importance in propor- 
tion to the increase of facilities of transportation. .The world is open to the 
citizens of other countries, and vast armies of travellers have taken to the 
road. The movement has been accelerated by the American doctrine of 
citizenship, recognizing the right of everyone to change his place of resi- 
dence and to settle wherever he will. This implies the right of leaving our 
country, as well as coming to it. ‘Labor is becoming fluid, and, like 
money, flows towards the best market without paying much attention to 
political lines.” Peaceful interpenetration was a characteristic of the last 
century, and immense investments have been made in all parts of the world; 
these investments have their agents in foreign parts, and money and agent 
should be protected in just causes. This protection is from government to 
government, and the rule Mr. Root lays down is very simple: 

Each country is bound to give to the nationals of another country 
in its territory the benefit of the same laws, the same administration, 
the same protection and the same redress for injury which it gives to 
its own citizens, and neither more nor less: provided the protection 


which the country gives to its own citizens conforms to the established 
standard of civilization. 


There is a standard of justice, very simple, very fundamental, and 
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of such general acceptance by all civilized countries as to form a part 
of the international law of the world. 


Mr. Root is not one of those who believe that their own country is always 
right, and that foreign countries are, by the same token, always wrong. ‘To 
point a moral, and adorn a tale,” he calls attention to our own shortcomings, 
especially in our treatment of foreigners, reprobating the contention that 
under our system of government redress is to be sought only from the courts 
of the States, and not from the Government of the Union, on the plea that 
the nation was not a party to the act, and that the courts of the States are 
open for redress. His conclusion he states within the compass of a paragraph: 


Happily, the same causes which are making questions of alien 
protection so frequent are at the same time bringing about among all 
civilized peoples a better understanding of the rights and obligations 
created by the presence of the alien in a foreign country; a fuller ac- 
ceptance of the common international standard of justice, and a gradual 
reduction of the local prejudices and misunderstandings which are in the 
way of the alien’s getting his full rights. Discussions between govern- 
ments upon complaints of wrong to their citizens tend more and more to 
relate to questions of fact upon the determination of which accepted and 
settled rules can be readily applied. And in all nations the wise and 
sound policy of equal protection and impartial justice to the alien is 
steadily gaining acceptance in the remotest parts and throughout even 
the least instructed communities. 


In his previous addresses Mr. Root had shown the nature and scope of 
the treaty-making power—a power vested exclusively in the Government of 
the Union; the duty of the state to arbitrate or to submit its controversies to 
judicial decision, and the protection to be accorded to foreigners. These 
questions deal with law and the conceptions of law, and can only be settled 
by the application of law. But the law of nations, being a thing of usage 
and custom, lags behind the necessities of the moment. He is, therefore, a 
pronounced advocate of the codification of international law, right, proper 
and necessary in itself, but needed if the nations are to renounce the appeal 
to force and to submit their contentions to arbitration or to judicial settle- 
ment. 

Of the necessity of a statement of the law of nations abreast of the times, 
and of its systematic enlargement through international agencies, Mr. Root 
is confessedly the foremost of living advocates. In his address before the 
Society in 1911,'8 he expressed a preference for the private codification of 
international law, as distinct from its codification by public agencies. In his 
first address on the subject, at the meeting of the Society in 1911, he stated 
the difference between codification of municipal and of international law— 
municipal law having the power of the state behind it; international law, only 
the force of public opinion. In the case of municipal law, there was a plenty 


18 Proceedings of the Society, 1911, pp. 19-31, and Addresses on International Subjects, 
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and to spare, and the difficulty was not in finding existing law, but in stating 
it clearly and adequately. In the case of international law, the customs and 
usages of nations varied. Few principles, he said, were so universally ad- 
mitted that they could be stated of themselves without explanation, modifica- 
tion or addition. The duty of the codifier, therefore, in the field of inter- 
national law, was the very difficult one of choosing between and among 
conflicting views, in accordance with right, reason and the practise of en- 
lightened nations. His idea was that private initiative should do this work 
of a preliminary nature, and that the results of the labors of private in- 
vestigators extended over years, would be given the form and content of law 
through international agreements embodying its principles. International 
law would, in this way, cease to be customary, in becoming conventional. 

As showing the importance of codification, he discussed in his address 
before the Society in 1912, the real significance of the Declaration of Lon- 
don.!® The Second Hague Peace Conference had adopted a convention for 
the establishment of an international prize court, providing in its 7th Article 
that where there was no treaty or convention between the parties in conflict, 
no universally recognized principle of international law, the judges should 
decide in accordance “‘with the general principles of justice and equity.” 
Great Britain, which had proposed this article at the conference, felt that it 
had gone too far. It therefore called a conference of ten leading maritime 
nations, which met at London on December 4, 1908, and adjourned on the 
26th of February, 1909, with the Declaration of London to its credit, as Mr. 
Root and many good people thought—to its discredit, according to many 
of our English-speaking friends. The conference admitted a divergence of 
opinion, but sought to reach agreement upon questions susceptible of 
agreement, stating that its conclusions corresponded “‘in substance with the 
generally recognized principles of international law.” 

For reasons which can not be discussed in detail, the British Govern- 
ment refused to accept the Declaration of London, and when the World War 
broke out in 1914 there was no codeof maritime warfare binding and restrain- 
ing the nations drawn into the whirlpool of war. The result was that each 
nation decided for itself, and neutral nations without a rule of law binding 
the strong were ground as between the upper and nether millstones. Mr. 
Root cited the Declaration of London as an example of how agreement 
could be reached by compromise of conflicting views, if the nations really 
wish to agree. The trouble with the Declaration was that Great Britain was 
unwilling, and the rest would not agree unless Great Britain did. It is to be 
said that through Mr. Root’s initiative as Senator, the Declaration of London 
was agreed to by the United States, as was also the Prize Court Convention 
and the additional protocol permitting the question involved in dispute to be 
submitted to the international court, instead of a direct appeal from the 
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judgment of a supreme court of a state. These three documents lie in the 
Department of State against the day of ratification by the other high con- 
tracting parties. 

It is, therefore, impossible to predict what would have been the out- 
come if the nations had adopted the Declaration of London before the 
outbreak of the World War as a standard of right and wrong. 

As an example of what could be done in the matter of land warfare, 
Mr. Root took advantage in 1913 of the fiftieth anniversary of the publica- 
tion of General Orders No. 100 by the Government of the United States.” 
This order, very famous in the annals of international law, was a codification 
of the usages of land warfare, prepared by Francis Lieber, a Prussian by 
birth but an American by choice. It was slightly amended by a commis- 
sion composed of officers, to which it was submitted. It was promulgated 
and was the standard of right and wrong in the Civil War. And it was so 
complete that it answered, with but a single exception, every question arising 
in the Franco-German War of 1870-71. It was the codification by one man 
of intelligence, industry and knowledge, approved by the Government of 
the United States; and its success has led to the numerous projects of 
codification which have since appeared. 

In 1914, Mr. Root took as his thesis, ‘‘The Real Monee Doctrine.” 
His view is simple. It is not international law; it was and is a declaration of 
policy on behalf of the United States, conceived in the interest of the United 
States, its enforcement depending solely upon the power of the United States. 
With the reasons of its promulgation we are all familiar. Europe was seek- 
ing, after the Napoleonic Wars, to extend its influence to the Western Conti- 
nent. A movement was on foot to restore Spain to its possessions in America 
by force of arms. At first it looked as if Great Britain and the United States 
would coéperate. Eventually, President Monroe acted alone, stating the 
doctrine which since bears his name, in his annual message to Congress, 
December 2, 1823. Bluntly, he warned that the American Continents were 
not open to colonization by the European Powers; that the European system 
was not to be introduced into the Western Continent, and that the attempt 
to interfere with the independence of the Latin American nations, recognized 
as independent by the United States, would be treated by the Government 
of the United States as the manifestation of an unfriendly feeling. This was 
what would be called in law a unilateral declaration; and it is a declaration of 
force and of policy, not of law. It has inured to the benefit of the Latin 
American countries, because the interests of the Western Continent are ap- 
parently one in those matters with which the doctrine deals. It is not, as 
Mr. Root shows, a declaration of superiority or of guardianship on the part 
of the United States in respect to the Latin American countries. It is, in 
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his opinion, rather a manifestation of equality, in which view, I understand, 
the present Secretary of State concurs, who does us the honor to preside at 
this session. His own views, he has stated in an address delivered in Phila- 
delphia, November 30, 1923, on the centenary of the Monroe Doctrine. 
With the views of both, the members of the Society are familiar, and it is 
not, I hope, an impertinence on my part to commend them to those who 
believe that the doctrine is not inconsistent with equality, and that the rela- 
tions, at least of the American States, must be in theory and in practise, 
based upon equality in law and in fact. 

With his next address, delivered in 1915,?? Mr. Root began a new series. 
The World War had broken out, and we were gradually being drawn into the 
vortex. The foundations of international law were challenged by the action 
of Germany in invading Belgium whose neutrality it had recognized by 
treaty and in overriding the rights of neutrals in general, and it must be 
admitted in fairness, that the foundations of international law also suffered 
at the hands of the Allies, who invoked retaliation against the illegal actions 
of Germany, too often at the expense of neutrals. 

Mr. Root has unhesitatingly stood for public opinion as the force behind 
international law. Without renouncing his belief in the efficacy of its power, 
he nevertheless expressed a belief that circumstances might arise when na- 
tions should take concerted action against a law-breaker. He did not go so 
far as to advocate the naked use of force, as did the advocates of the League 
to Enforce Peace. He was unwilling to prescribe any definite form of ac- 
tion, contenting himself with the statement that concerted action might be 
necessary. He recognized, as of old, that the choice was between law and 
force, and he prophesied that law would emerge from the conflict stronger 
than at its outbreak. He said: 


Many states have grown so great that there is no power capable of 
imposing punishment upon them except the power of collective civiliza- 
tion outside of the offending state. Any exercise of that power must be 
based upon public opinion. It cannot rest merely upon written agree- 
ments or upon the accidental dictates of particular interests. It must 
proceed from general, concurrent judgment and condemnation. 

For the formation of such a general opinion, however, questions of na- 
tional conduct must be reduced to simple and definite form. 

There is but one way to make general judgment possible in such cases. 
That is by bringing them to the decision of a competent court which will 
strip away the irrelevant, reject the false, and declare what the law re- 
quires or prohibits in the particular case. Such a court of international 
justice with a general obligation to submit all justiciable questions to its 
jurisdiction and to abide by its judgment is a primary requisite to any 
real restraint of law. 


In a later portion of the same address, he says: 
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It is plain that in order to have real courts by which the legal rights 
of nations can be determined and the conduct of nations can be subjected 
to definite tests, there must be a settlement by agreement of old disputes 
as to what the law ought to be and provision for extending the law over 
fields which it does not now cover. . . . But law, if enforced, 
can control the external steps by which a nation seeks to follow a 
policy, and rules may be so framed that a policy of aggression cannot 
be worked out except through open violations of law which will meet the 
protest and condemnation of the world at large, backed by whatever 
means shall have been devised for law enforcement. 


The note with which he concluded was optimistic, as he never doubted 
the triumph of right over brute force: 


‘ when this war is over the desire to have some law in order 

to prevent so far as possible a recurrence of the same dreadful experience 
may sweep away all these reluctances and schemes for advantage and 
lead to agreement where agreement has never yet been possible. 
If this be so we can have an adequate law and a real court which will 
apply its principles to serious as well as petty controversies, and a real 
public opinion of the world responding to the duty of preserving the law 
inviolate. If there be such an opinion it will be enforced. 


And in closing, he referred hopefully to democracy, which has been a matter 
of faith with him for many years, long before President Wilson made it a 
watchword and a shibboleth of the United States: 


Some of us believe that the hope of the world’s progress lies in the 


spread and perfection of democratic self-government. It may be that 
out of the rack and welter of the great conflict may arise a general con- 
sciousness that it is the people who are to be considered, their rights and 
liberties to govern and be governed for themselves rather than rulers’ 
ambitions and policies of aggrandizement. If that be so, our hopes will 
be realized, for autocracy can protect itself by arbitrary power, but the 
people can protect themselves only by the rule of law. 


Believing as Mr. Root does, that there should be a court, and that there 
must be a law, he reverted to the question of codification of international 
law in the address which he delivered before the joint session of the Pan 
American Scientific Congress, the American Institute of International Law, 
and the American Society of International Law, on December 30, 1915." In 
this, as on a previous occasion, he confessed his belief in codification, pre- 
ferring it to be gradual and to be done by private bodies, and he restated 
the views of equality as a fundamental of international relations, which he 
had previously expressed at Rio de Janeiro, in behalf of the United States, 
in the presence of the accredited representatives of the Americas. 

At the first meeting of the American Institute of International Law in 
1916, a Declaration of the Rights and Duties of Nations had been adopted, 
which fully met with Mr. Root’s approval. Indeed, it is based in large part 
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upon the views which he had repeatedly expressed in public and in private, 
as to the fundamental rights and duties of nations. It was submitted to him 
before it was adopted and promulgated as the declaration of the Institute. 
In it he made some changes, and he authorized the statement that he agreed 
with every syllable of every word, with every word, with every phrase, with 
every sentence, with every article, and with the declaration as a whole. In 
accordance with this permission, I now make public this explicit expression 
of his views. 

The declaration of the Institute has also the good fortune to meet with 
the approval of the present enlightened Secretary of State, who gave his 
adherence to it in his speech on the centenary of the Monroe Doctrine, 
stating that it expresses the policy of this government toward Latin America. 
For these reasons, I feel justified in quoting the articles of the declaration. 
They are as follows: 


I. Every nation has the right to exist, and to protect and to con- 
serve its existence; but this right neither implies the right nor justifies 
the act of the state to protect itself or to conserve its existence by the 
commission of unlawful acts against innocent and unoffending states. 

II. Every nation has the right to independence in the sense that, 
it has a right to the pursuit of happiness and is free to develop itself 
without interference or control from other states, provided that in so 
doing it does not interfere with or violate the rights of other states. 

Ill. Every nation is in law and before law the equal of every other 
nation belonging to the society of nations, and all nations have the right 
to claim and, according to the Declaration of Independence of the 
United States, ‘“‘to assume, among the powers of the earth, the separate 
and equal station to which the laws of nature and of nature’s God entitle 
them.” 

IV. Every nation has the right to territory within defined bounda- 
ries and to exercise exclusive jurisdiction over its territory, and all per- 
sons whether native or foreign found therein. 

V. Every nation entitled to a right by the law of nations is entitled 
to have that right respected and protected by all other nations, for right 
and duty are correlative, and the right of one is the duty of all to observe. 

VI. International law is at one and the same time both national 
and international: national in the sense that it is the law of the land and 
applicable as such to the decision of all questions involving its princi- 
ples; international in the sense that it is the law of the society of nations 
and applicable as such to all questions between and among the members 
of the society of nations involving its principles. 


I am sorry that time does not permit of comment, other than to say that 
Mr. Root especially devoted his attention, in his address in 1916 on the 
declaration, to the duty of states to respect the rights of others.** In behalf 
of this view, which is also in accordance with the one which he had formulated 
and announced in more specific terms in the address in 1915 on “‘ The Out- 
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look for International Law,” he invoked the action of Prussia, France and 
Austria-Hungary protesting against the violation of neutrality involved in 
the removal of Messrs. Mason and Slidell from the steamer Trent, a viola- 
tion of neutrality, it is true, in the concrete, against Great Britain, but no 
less a violation of the rights of every neutral nation. This means, that there 
was such a thing as a community of nations with its rights and duties before 
the present League of Nations, which came into being as a consequence of the 
World War. 

Mr. Root’s address on April 26, 1917, dealt with “‘The Effect of Democ- 
racy on International Law.’’*> It was delivered after our entry into the war 
with Germany, and it was the last which he delivered at a public meeting of 
the Society until 1921. The members of the Society felt that it could not 
discuss during the war questions of international law with the detachment 
which science requires. The Society therefore suspended its meetings in 
order that it might not have to retract what had been said in the abandon 
and passion of the moment. Mr. Root frankly spoke as a prophet in this 
address, for he looked at the future possibilities of international law in the 
experience of the past. He said that three great convulsions characterizing 
the modern era of nationalities had ‘‘turned the minds of all civilized men 
towards peace, and led them to seek means to make peace secure.”’ The 
Thirty Years’ War resulted in the Peace of Westphalia and the system of 
independent nationalities. It also “produced Grotius and the science of 
international law.”” The second convulsion was that of the French Revolu- 
tion and the Napoleonic wars, which brought forth the Treaty of Vienna 
and the Holy Alliance, the latter an attempt, in Mr. Root’s opinion, “‘to 
maintain the status quo by the establishment of a League to Enforce Peace’”’ 
in accordance with a permanent peaceful organization of the community 
of nations. These methods to produce international peace failed, ‘‘ because 
the unappreciated forces working for change and growth became stronger 
than the gradually decreasing restraint of agreements to maintain a fixed and 
immutable relation of territory and opportunities among the nations.” He 
felt, and expressed the opinion that failure would likewise result in the future 
of ‘‘any attempt to base a system of international law upon definite and rigid 
limitations devised to meet the expediency of the moment.’’ The reason is 
disclosed in a single sentence: ‘‘ The law of life is growth, and no generation 
can prevent the growth of future generations by fixing in accordance with its 
ideas the specific conditions under which they are to live.”” And in a later 
passage of the same address, he says: ‘“‘ We must realize that past experience 
indicates that no system of law which depends upon the physical partition 
of the earth dictated by the expediency of the time, no law which must be 
broken in order that living wrongs shall be redressed, or in order that the 
new ideas of the future may find room for growth, can be permanent.” It 
is to be borne in mind that Mr. Root was speaking with no text before him. 
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- The Covenant of the League of Nations had not come into being, and he was 
only seeking to capitalize the lessons of the past for the future. 

Turning to the theme of the address, he asked, ‘‘ What has been the 
greatest change in the conditions of national life during the past century?” 
This he found to be, ‘‘the advance and spread of democratic government, and 
the correlative decrease in the extent and power of autocratic and dynastic 
governments.” Autocracy is an enemy of law which may stand in its 
way; it is a partisan of force, whereby its will may prevail. Its policies 
are dynastic policies, and the interests of the people are, Mr. Root says, 
“only incidentally—if at all—involved.” These views he confirmed by a 
resort to history; whereupon, he added, ‘‘ Against the deep and settled pur- 
pose of a ruling family or a ruling aristocratic class to enlarge its power, 
continuing from generation to generation, usually concealed until the 
favorable moment for action comes, always justified or excused by specious 
pretexts, the advocates of peace, or justice, or humanity, or law, are helpless.” 

Mr. Root felt and stated that all of the causes of war ‘‘ can be reached,”’ 
but he was of the opinion that all expedients failed, “against a deep and 
persistent purpose by the rulers of a great nation to take away the territory 
of others, or to reduce others to subjection for their own aggrandizement.”’ 
But here democracy steps in, “destroying the type of government which has 
shown itself incapable of maintaining respect for law and justice and resisting 
the temptations of ambition, and by substituting a new form of government, 
which in its nature is incapable of proceeding by the same methods, and 
necessarily responds to different motives and pursues different objects from 
the old autocratic offenders.”” Autocracy, however, had to go. The de- 
struction of the system was a prerequisite to advancement. Democracies, 
Mr. Root admitted, are likely to commit wrongs, but, he insisted that there is 
one feature of democracy standing in the way of international wrong- 
doings: ‘‘democracies are absolutely dependent for their existence upon the 
preservation of law.”’ Indeed, he insists that respect for law is the essential 
condition of democracy’s existence, and with a sure and firm and practiced 
hand he draws the distinction between these two forms of inconsistent 
government—one, that of the past, blocking progress; the other, that of 
the future, opening up hope. “An essential distinction between democ- 
racy and autocracy,’’ he says, “‘is that while the government of an autoc- 
racy is superior to the law, the government of a democracy is subject to the 
law.”’ Continuing, he adds that “ Another necessary feature of democratic 
government is that the exercise of the power of popular self-government is 
a continual training of all citizens in the very qualities which are necessary 
for the maintenance of law between nations.” 

The most important difference, however, between the two forms of 
government which he has contrasted, is that “‘democracies are incapable of 
holding or executing those sinister policies of ambition which are beyond the 
reach of argument and the control of law.”’ He calls attention to the ex- 
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treme reluctance of democracies to incur expense and make the sacrifices 
necessary for defence, showing, in his opinion, the incapacity of democra- 
cies to maintain policies of aggression. He also states that there is a radical 
incompatibility between popular self-government and continuous military 
discipline. Military control is despotic; hence it is opposed to law, and 
likewise to democracy—the very essence of whose being is law. He looks 
upon the triumph of democracy as inevitable; and as Lincoln insisted that 
the Union should be all slave or all free, so Mr. Root insists that the world 
must be democratic or autocratic. There is a choice, but there is no com- 
promise: ‘To be safe democracy must kill its enemy when it can and where 
it can. The world cannot be half democratic and half autocratic. It must 
be all democratic or all Prussian. There can be no compromise. If it is 
all Prussian, there can be no real international law. If it is all democratic, 
international law honored and observed may well be expected as a natural 
development of the principles which make democratic self-government 
possible.” 

For three years, 1918, 1919, 1920, the Executive Council met in the 
absence of the Society, and transacted its business. Mr. Root attended in 
person each of the meetings and abounded in the wisdom and suggestion 
born of experience. He was strongly in favor of the omission of the annual 
meetings and averse to talk of the ultimate outcome of the war, which he 
regarded as “idle patter.’”’ At the meeting of the Council on April 27, 
1918,”* he said: 

I have not been able to take such a very active interest in the dis- 
cussion of many good friends, and able ones, who wanted to get up 
schemes of reorganization at the close of the war. No one can tell what 
the situation is going to be. An elaboration of plans now cannot be re- 
garded as much of anything except intellectual gymnastics. I do not 
think any plan we can propose now is of any great value. To be sure, 
it is of value to think on the subject, and perhaps a good way to think on 
the subject is to try to prepare a plan; but you get the benefit of think- 
ing, you do not get the benefit of a plan. 

But Mr. Root talked nevertheless,-and to good purpose and in an in- 
formal way, and at the unanimous desire of the Council the proceedings of 
the meeting, largely a statement of Mr. Root’s views, were printed and 
published. 

At an early stage of the meeting, Professor Latané repeated a remark 
of Mr. Root to the effect that ‘‘a democracy which undertakes to control 
its own foreign relations ought to know something about the subject,’ and 
added, it was a self-evident proposition that education in international law 
was one of the greatest needs of the country. Professor Latané further 
added that he looked to the establishment of chairs of international law 
in our universities and colleges as a hope of the future. 


26 Proceedings of the Executive Council of the American Society of International Law, 
1918-19, pp. 16-21. 
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This was an invitation and a challenge to Mr. Root. He accepted 
both and replied: 


What we have to do is to create competent leaders of opinion in 
large numbers. We have got to secure a large number of men who are 
competent to lead opinion in the different communities, men who know 
something about subjects and who can lead. 

My feeling about the whole future is that the essential thing is a 
change of theory. It is very difficult to get any considerable number of 
people to realize the underlying principle of actions of no consequence. 
We have been for a good many years in this country going through a 
period in which the practical bearings of the country’s position before 
the people were all that were considered to be of any interest or any 
importance. The question whether. conduct squared with the under- 
lying principles of action has been a question as to which we have not 
ay able to get anybody to pay any attention or take any interest at 
a ae 

We have been proceeding upon the underlying theory which ob- 
tains in the civil law, using that term in its restricted sense as distinct 
from the criminal law, that whether one nation breaks its contract with 
another nation is nobody’s concern except the two nations, the two con- 
tracting parties. That generally has been the principle applied to all 
international law; so that if two nations have a controversy, it is an 
act of impertinence for another naticn to interfere in it. We will never 
have any substantial improvement until we adopt the other theory, 
and that is that a controversy of physical violence between any nations 
is the direct concern of all nations; that is to say, by the application 
of the principle of keeping the peace that we apply in criminal law in our 
own communities. It is a matter of concern to me that two men get 
into a fight in the street, not because I am particularly concerned with 
them, but because unless the law safeguarding peace and order in the 
community is enforced and maintained, somebody will attack me, or 
my wife or my child. We must shift from the theory of treating the 
relations between nations as something depending upon the law of con- 
tracts which concerns only the contracting parties, to the view under 
which the relations between nations are regarded as involving the 
maintenance of order in the community of nations, which is the concern 
of every independent country. As soon as that view is accepted, na- 
tions will no longer be fearful of intervening, and there will be no re- 
sentment because they do intervene, and the establishment of institu- 
tions for the assertion of the universal right of nations will be natural 
and appropriate and universally accepted. 1 think that is the begin- 
ning of all consideration as to the future—the adoption of the theory 
that any war is the concern of every nation. 


Mr. Root had Germany in mind, everybody had, and he expressed him- 
self in no uncertain terms as to Germany, the people and the policy of the 
country. The passage is rather long, but it is a unit. 


You know, the Germans are only half-civilized in all that makes for 
civilization. Civilization does not depend upon aniline dyes. On her 
spiritual side she has certainly not progressed later than the thirteenth 
century, and it is the spiritual side that is far the most important 
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in the progress of civilization. She has the abnormal instincts which 
characterize her barbarisms and separate her from any civilized people. 
She has the intolerance, the incapacity to realize the right of existence 
of others, which characterizes her and her people as barbarians. She is 
in the position which produced the early Greek divisions of the world 
into & dicews EeiJepor and ék dicews Sod, the Greeks being the free, and 
the slaves being the rest of the world. In all this frightful war this self- 
approving violation of plighted word and solemn obligations that the 
Germans have exhibited discloses the characteristics of an earlier stage 
of human development, an earlier stage of civilization; and I am soberly 
mindful of my words when I say that what they have established by this 
exhibition of German character in the last four years leaves it impossible 
to reach any other conclusion than that Germany is a half-civilized 
people in all that really constitutes civilization. This war is a war be- 
tween the civilization of this century and the semi-civilization of the 
past. 

A great many people will do things which are very outrageous, but 
they know they are outrageous, and that is the effect of civilization 
which is creating that standard of conscience. The Germans have not 
reached any point where they have such a standard of conscience. 
They have the conscience of the middle ages. They are really a lower 
organization than the countries who are opposed to them now. Ex- 
traordinary and amazing as their organization is, it is, from the stand- 
point of civilization, a lower organization, just as the jelly fish is a lower 
organization than the bird. A lower organization is less subject to 
shock than the higher, and that may be one reason why they are so 
docile and have been so easily led into this war, and why they can do the 
very extraordinary things in finance that they have done. We have 
seen them practically throw overboard all the ideas of our political 
economists on the subject of war finance. Germany has gone back to 
first principles and has discarded all the thought there is on political 
economy, about money, about production, about exchange, about cur- 
rency. When the economist begins to talk about the inflation of cur- 
rency, the relation between the amount of currency and prices, the law 
of supply and demand, the influences operating upon the rate of ex- 
change, how war is paid for, the effect of its tremendous waste, he looks 
foolish when you mention what Germany has done. What she has 
done is this: she has drawn a ring around herself, and she has put her 
whole population back into practically the condition before money was 
invented. She has set a certain part of the people to work producing 
food, another part to work producing manufactures, another part to 
work digging trenches and shooting guns, another part to work building 
ships and sailing submarines; and she has furnished them with counters 
by which the amount and the extent of the individual contribution to the 
common cause may be marked; and they are all working under a su- 
preme command, doing just as they are told to, and they are passing the 
counters to andfro. There are no economic laws working in Germany. 
Everything is put on the basis of command, which is possible only 
where the common will is effaced and the individual is subject to the 
supreme rule. 


No wonder no less a person than Mr. Charles Cheney Hyde, author of 
the best treatise in English on International Law, which is destined to be a 
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standard for many a day, remarked that the meeting was the most instructive 
and the most stimulating which he had ever attended in the past eleven years, 
and moved a vote of thanks to Mr. Root for giving the members this expres- 
sion of his views. ‘The vote was unanimous, and the Council then adjourned. 

The Council met again on April 17, 1919, and under very different con- 
ditions from that of the previous year, perhaps the darkest period of four 
dark years. The clash of arms was over, the war of words was on. A peace 
conference was in session in Paris, composed of victors, who, in their igno- 
rance of human nature and innocence of history, were seeking to draft terms 
of peace with the Germans in their absence, and to devise a plan for preserv- 
ing the peace which they were making. The peace was to be imposed on 
the Germans, the plan upon the neutrals. Both were imposed and neither 
has worked. The business of the world is done in conference with those who 
are to be bound. A conference in which the enemy is represented makes 
peace, a conference meeting in peace and composed of representatives of all 
nations makes for peace. The aims of each of these conferences are incon- 
sistent, their methods distinct, the atmosphere different. They should meet 
separately and not concurrently. 

This time Mr. Root was for talk. It was the time to talk. He was 
frank about it and frank in the expression of his views.”’ 

“‘T want to talk briefly about the situation at Paris.’”” He talked and he 
talked at length. Mr. Root was never in better form, his wisdom was never 
more evident and he never shone to better advantage as a man of affairs and 
as a political prophet: 

The draft of the Covenant of the League of Nations has been 
developed under the very extreme pressure of immediate danger in 
Europe, calling for the treatment of political questions purely. The 
result is that, in the Covenant as it first came out, international law was 
mentioned in the preamble and never mentioned again. Apparently 
the whole Hague system was treated as scrapped. I do not know where 
the Hague conventions are going to be found when this League comes 
about. Where are they? Will the Hague conventions subsist? The 
last Hague Conference provided for another meeting, and we were very 
much engaged in getting ready for that when the war broke out. The 


committees that were provided for had been appointed in a number of 
countries, and were at work in preparation. 


He was greatly distressed that international law was not considered by 
the Paris Conference and no provision made for its future consideration. 
He had studied the ‘‘ Constitution” of the League of Nations and drafted 
some six amendments, which he laid before a committee of the New York 
City Bar Association. The State Department had asked for them. He 
complied with the request, and they were cabled to the Conference. Of 
these amendments, one provided for arbitral or judicial settlement which 
had been wholly omitted from the original project. It was ultimately in- 


27 The following discussion summarized from Proceedings of the Society pp. 45-64. 
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cluded. Another amendment provided for a conference for international 
law. It was rejected. 


The first amendment substituted for Article XIII the following series of 
wise provisions: 


The high contracting Powers agree to refer to the existing Permanent Court of 
Arbitration at The Hague, or to the Court of Arbitral Justice proposed at the Second 
Hague Conference when established, or to some other arbitral tribunal, all disputes 
between them (including those affecting honor and vital interests) which are of a 
justiciable character, and which the Powers concerned have failed to settle by diplo- 
matic methods. The Powers so referring to arbitration agree to accept and give effect 
to the award of the tribunal. 

Disputes of a justiciable character are defined as disputes as to the interpretation 
of a treaty, as to any question of international law, as to the existence of any fact which 
if established would constitute a breach of any international obligation, or as to the 
nature and extent of the reparation to be made for any such breach. 

Any question which may arise as to whether a dispute is of a justiciable character 
is to be referred for decision to the Court of Arbitral Justice when constituted, or, until 
it ir constituted, to the existing Permanent Court of Arbitration at The Hague. 


In a few sentences Mr. Root explained its origin and purpose: 


That amendment relating to arbitration is in the language of the 
British group, of which Mr. Bryceis the head. They have been working 
at it for three or four years, and that definition is what their work 
finally resulted in. It recognizes the Hague Court and defines justici- 
able questions. In framing the amendment I took their language, in- 
stead of the language of the League to Enforce Peace, for the reason 
that the former defines justiciable questions, and the latter does not, 
and I had found great difficulty in an agreement to submit to any Con- 
tinental tribunal—any tribunal selected from the world at large—the 
question of its own jurisdiction, without any rule to apply more definite 
than the words ‘‘justiciable questions.”’ It seems to me that almost 
certainly a Jugo-Slav and an American would have different views as to 
what constituted a justiciable question. But the Bryce group defined 
disputes of a justiciable character to be disputes as to the interpretation 
of a treaty, as to any question of international law, as to the existence of 
any fact which if established would constitute a breach of any interna- 
tional obligation, or as to the nature and extent of the reparation to be 
made for any such breach. That is pretty reasonably clear-cut. 


Dr. David Jayne Hill asked if Mr. Root thought the Senate would agree 
to submit all disputes of a justiciable nature to arbitration, upon which the 
following colloquy occurred: 


President Root. Well, I should think so, because I found very 
little difficulty in the Senate. You will remember I took up Mr. Hay’s 
treaties, which were based upon the treaty between France and England, 
for the arbitration of all questions of international law arising from the 
interpretation of treaties (excepting national honor and vital interests). 
I found practically no difficulty in the Senate about that. They were 
quite willing to do that. The only reason why Mr. Hay’s series of 
treaties failed was that the Senate did not want to be ousted of its 
part of the treaty-making power. There still remained an important 
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treaty-making function, and the Senate was not willing to be ousted of 
that. Mr. Hay did not want any of their interference, and that is where 
the treaties stopped. I brushed that aside and left the Senate to con- 
tinue to discharge its functions as a part of the treaty-making power, and 
the Senators were perfectly willing to agree to arbitrate those things. 
Now, the question of national honor is a mere camouflage. I apprehend 
that it found its place in the original treaty to satisfy some special sus- 
ceptibilities. As to the “‘ questions of vital interests,’’ why, no questions 
which can arise upon the interpretation of a treaty, or under the law of 
nations, can be a question of vital interest. 

Dr. Hitt. A nation would never jeopardize a vital interest in 
making a treaty, therefore it could not involve that. 

President Root. No. SolI think the Senate would agree. Ihave 
more doubt as to whether the Senate would leave the court to decide 
upon its own jurisdiction. I was opposed to that without the definition, 
but I am in favor of it with the definition, which I think practically 
reduces it to the treaties we have already made. 


Mr. Root’s second amendment was thus worded: 


The Executive Council [of the League] shall call a general conference of the Powers 
to meet not less than two years or more than five years after the signing of this con- 
vention for the purpose of reviewing the condition of international law, and of agreeing 
upon and stating in authoritative form the principles and rules thereof. 

Thereafter regular conferences for that purpose shall be called and held at stated 
times. 


Dr. Hill had divined the purpose of the second amendment as a neces- 
sary corollary of the first. 
Mr. Root, himself, thus explained his purpose: 


Yes, it is just like the situation which called for the London Naval 
Conference under the Prize Court Convention, only this amendment 
omits the expression which was put into the Prize Court Treaty in a 
burst of generous confidence in human nature, that is, that questions 
that could not be determined by the terms of the treaties or by the 
rules of international law should be settled in accordance with equity 
and justice. Now when you say that questions shall be settled ‘‘ac- 
cording to equity and justice,” you appeal to what anybody in this 
world who goes into a court thinks it is desirable to do. And that 
called for the Conference of London to agree upon the rules of interna- 
tional law which would be administered by the Prize Court. 


Dr. Hill again inquired whether the conference of the Powers was to be 
limited to the members of the League or to include the sovereign states 
generally. 


President Root. I think it should be of all sovereign states. I do 
not see how the members of any league can make international law. 
This Covenant has manifestly been framed under the intense pressure of 
an existing dangerous situation, and it receives its form and character 
from that rather than from provisions for the future. For some years 
to corne this will be, not a league of peace, but a league of approximately 
one-half of Western civilization against approximately the other half. 
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It makes no difference whether we call it an alliance or not, it 
is a continuance of the alliance and must be simply that for a number of 
yearstocome. We have had a multitude of councils on special things— 
a council about shipping, a council about the purchase of metals, a 
council about nitrates, and this, that and the other thing. This League 
is nothing but the continuing of one council to take the place of the 
multitude of councils. So I do not see that this council or body of 
delegates, or this League, can be regarded as a proper agency for the 
consideration or promotion of international law. 


Admiral Stockton had taken a leading part in the discussion. Like 
Mr. Root he was worried about the status of international law after the 
League should go into effect, and he stated, what was apparent, that ‘in 


framing the Covenant there has been a lack of recognition of the strength of 
international law.” 


Mr. Root agreed, as he could not well do otherwise, and continued: 


But here is the view which leads me to think that while the gentle- 
men in Paris have dealt with the existing exigencies, there ought to be 
a revision of their work in calmer times. The change which has taken 
place during this war, from closely organized autocracy to loosely com- 
pacted democracy, is a change which renders comparatively less im- 
portant questions of policy, that have been so important in the past and 
that this Covenant proposes to deal with exclusively, and more impor- 
tant the insistence upon rules of law, because autocracies can live with- 
out law; they proceed by commands; but democracies cannot live with- 
out law, the law is the very breath of life of a democracy, for only by law 
can the forces of the millions of people be coérdinated and directed in one 
line. If all these great masses of people are to be controlled, it must be 
by impressing upon them a respect for law. That is the necessity of the 
future. What has been done in the proposed Covenant is to send all 
questions between nations back to the condition in which they were a 
hundred years ago, that is, to be dealt with as matters of expediency by 
adjustment,—useful and necessary with political questions; but, never- 
theless, you cannot get a democracy to argue out the rights and wrongs 
of many questions from the beginning. If you seek to get a democracy 
to argue out the right and wrong of a great international question, it will 
go according to its prejudices. There is only one way to keep them 
straight, and that is to agree upon the principles of law, to formulate 
rules of action when passions are not excited; and then when questions 
arise that are likely to excite passions, to say, ‘‘ This is the law which 
you yourselves have agreed upon’’; and then the members of a democ- 
racy will bow to law, because that is the habit of their political existence. 


Here Dr. Hill intervened in the discussion and expressed the opinion of 
all present, and doubtless of thoughtful people generally: ‘‘ Mr. Chairman, 
what you have said has immense weight and gravity. You have said the 
most centrally important thing I have ever heard said on this whole question 
in what you have said here in the last three or four minutes.” 

At the meeting of the Council of the Society on November 13, 1920, it 
was decided to resume with the coming year the annual meetings, which had 
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been suspended during the war. After the transaction of the business be- 
fore the Council, Mr. Root said: 28 


You may remember that early in 1919, at the time when the Con- 
ference at Paris was considering the peace treaty and had sent out the 
first form of the League of Nations agreement,—at that time designated 
as a Constitution for a League of Nations—asking for suggestions of 
amendment or change or addition, the Executive Council of this Society 
adopted a resolution reading as follows: 

Resolved, That the Executive Council of the American Society of 
International Law urges upon the Conference at Paris the adoption of a 
provision by which there shall be called a general conference of the 
Powers to meet not less than two years nor more than five years after 
the signing of this convention for the purpose of reviewing the condition 
of international law, and of agreeing upon and stating in authoritative 
form the principles and rules thereof; and that thereafter, regular con- 
ferences for that purpose shall be called and held at stated times. 

The resolution was communicated to the Department of State and 
cabled by the Department to Paris, and, I suppose, brought to the at- 
tention of the members of the Peace Conference. That was an authori- 
tative and definite expression of view by the Executive Council of the 
Society in response to the request of the Paris Conference for sugges- 
tions, and the suggestion was made and reached Paris. No action was 
there taken conforming to it. 


It was, however, laid before the American Commission, and an attempt was 
made through the Drafting Committee of the Conference, but in vain, to 
have it included in the treaty. There were so many articles that one more 
would not have hurt. It did not. 

Mr. Root continued, calling attention to Article 14 of the Covenant re- 
quiring the Council of the League to formulate and submit plans to the 
League for the establishment of a Permanent Court of International Justice. 
The Council, a political body, wisely invited representative jurists of ten 
different countries to frame the plans. Ten met at The Hague in the sum- 
mer of 1920. Mr. Root was one of them. The result was a plan to all 
intents and purposes similar to the Supreme Court of these United States. I 
would like to say that Mr. Root made the court, but that would not be 
strictly true. The Federal Convention of 1787 made it possible. Mr. 
Root suggested the court in his instructions to the American delegates to 
the Peace Conference of 1907, and he put the plan into shape in the 
Advisory Committee of Jurists at The Hague in 1920. Mr. Root thus 
recounts the process, modestly using the editorial ‘“‘we’’ instead of the first 
person: 


The plan recommended in 1907 lacked unanimity in one particular 
of very great importance. It proved impossible to agree upon the way 
of appointing the judges. It was manifest that it was impossible to 
have a court which would contain a representative from every country 


28 Proceedings of the Executive Council, 1920, pp. 16-19. 
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on the face of the earth. A court of fifty would not be a judicial court. 
All of the small nations clung with great tenacity to their rights of equal 
sovereignty and would not permit any great nation to have a greater 
voice in the constitution of the court than they had. On the other hand, 
the great nations, which would furnish most of the business of the court, 
were unwilling to be overwhelmed by the numerical superiority of the 
smaller nations. 

We encountered at the outset that same difficulty in the Advisory 
Committee of Jurists. The gentlemen who came from the small coun- 
tries were quite positive in their ideas that they never could yield their 
right of equal suffrage. There were a number of plans submitted which 
had been prepared in the smaller countries, all providing that the mem- 
bers of the court should be elected by the Assembly of the League of Na- 
tions, which meant that the small countries would create the court. 
The committee finally solved the problem by taking over bodily the 
example furnished by the American Constitutional Convention of 1787. 
We pointed out to them that here in the formation of the American 
Union was the same question, that big states were unwilling to be over- 
whelmed by the numerical superiority of small states, and small states 
were jealous of their equality, and that the difficulty was solved by the 
creation of two legislative bodies, in one of which the small states should 
be predominant, and in the other of which the large states should be 
predominant, so that each had a veto on any unfairness by the other. 

Following that, we provided that the judges should be elected by 
the separate concurrent votes of the Assembly and the Council, the 
smaller states being predominant in the Assembly and the larger states 
predominant in the Council. The plan avails itself of the existing 
machinery of the League of Nations. Similar machinery, however, can 
be created at any time with great facility. 

Then we met a further difficulty. It was objected that the As- 
sembly and the Council never would agree. They then had described 
to them the working of that great American institution, the conference 
committee, in which countless laws on which the two Houses of Congress 
have been opposed most violently, have been threshed out with good 
results. The committee adopted that idea and provided that, if the 
Assembly and Council do not agree in the election of judges by a certain 
time, and after a number of ballots, a conference committee shall be ap- 
pointed who shall agree and report. 

We provided also as a separate proposition that the election by the 
Assembly and Council should be from lists made up by the members of 
the old Permanent Court of Arbitration at The Hague, providing that 
at a given time before the election, three months I think, the members of 
each country in the old Permanent Court of Arbitration at The Hague 
shall send to the secretary-general of the new court two names, and 
when all the names are received in that way, a list shall be made up, and 
from that list these two bodies shall elect the members of the court; so 
that you get the origin of the list from sources withdrawn from the 
ordinary give and take of politics. : 

We provided further that the conference committee should have 
free scope to go anywhere it pleased to find a man to break a deadlock 
between the members on this list. 

This method of appointing the judges settled the difficulty which 
prevented the court plan from becoming effective in 1907. 
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The Council amended the plan in some respects; the Assembly, while 
keeping the method of appointing the judges, made further modifications. 
The project, Mr. Root says, ‘leaves it like the plan for a Court of Arbitral 
Justice adopted by the Second Hague Conference, but with a settlement of 
the controversy over the appointment of the judges that was unsolved there, 
and with a few important additions.” 9 

The establishment of the court was not Mr. Root’s only service as a 
member of the Advisory Committee. He persuaded that body to adopt a 
resolution in favor of successive international conferences, similar in charac- 
ter to those of The Hague, for the advancement of international law. He 
wanted to make the court effective, and an international court can only be 
effective with law, international law, the law agreed upon by the nations of 
the world. The rules of this law should be interpreted and applied by the 
court in the settlement of disputes of a legal nature; and most controversies 
between nations have a legal nature, which, obscured by passion, too often 
become political. 

This recommendation for conferences was rejected in toto by the 
League. 

The annual meeting, the first after the war, was devoted to the four 
questions mentioned in the recommendations of the Advisory Committee as 
rejected by the League: 

I. That a new conference of the nations in continuation of the 
first two conferences at The Hague be held as soon as practicable for 
the following purposes: 

1. To restate the established rules of international law, especially, 


and in the first instance, in the fields affected by the events of the recent 
war. 


2. To formulate and agree upon the amendments and additions, 
if any, to the rules of international law shown to be necessary or useful 
by the events of the war and the changes in the conditions of inter- 
national life and intercourse which have followed the war. 

3. To endeavor to reconcile divergent views and secure general 
agreement upon the rules which have been in dispute heretofore. 

4. To consider the subjects not now adequately regulated by in- 
ternational law, but as to which the interests of international justice 
require that rules of law shall be declared and accepted.” 

At the meeting of the Society on April 27, 1921, Mr. Root delivered the 
first of what we hoped would be an unbroken series. His health now happily 
restored, and his desire to have the Society turned over to other and younger 
hands, interrupt them more fatally than the war, for with this year he ceases 
to be President of the Society. The Recording Secretary of the Society 
follows his example in this as in all other matters, in so far as industry can 
keep up with genius. The Editor-in-Chief of the Journal resigns, so that 
there will be a rejuvenation of the Society which enters this year upon a 
new epoch of its existence. 


29 Proceedings of the Executive Council, 1920, p. 27. %” Tbid., pp. 79-80. 
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But to recur to Mr. Root’s address of 1921. Naturally it dealt with 
the “Effects of the World War upon International Law,’’*! and he asked 
how far the rules of war could be said to exist. The law of military neces- 
sity, called by the Germans “ Kriegsraison,” subordinating law to policy, 
must be repudiated, and anarchy represented by bolshevism, more fatal 
even than autocracy, must cease. Each is the negation of law, except when 
supposed to be in the interest of the military, the bolshevik and the auto- 
crat. The flower of democracy would be choked and stifled by the weeds 
of discord. 

The fundamental ideas of the law of nations are, Mr. Root impressively 
and truly said, if 1 may venture an opinion: “first, that each nation has a 
right to live according to its own conceptions of life; second, that each na- 
tional right is subject to the equal identical right of every other nation. 
International law is the application of these principles through accepted rules 
of national action adapted to govern the conduct of nations toward each 
other in the contacts of modern civilization.” 

It is a difficult task to rebuild, often more difficult than to erect, the 
original structure. But international law is essential to the peace and 
progress of the world, and therefore it must be undertaken at all hazards. 
As Mr. Root puts it: ‘‘The armistice of November 11, 1918, left for the suc- 
cessful Allied Powers two quite distinct and in some respects incongruous 
tasks. The first task was to decide upon the terms of peace and to require 
compliance with those terms. That was a matter of power, of force.’ 
This is the first. ‘‘The second task in necessary sequence was to give effect 
to the universal desire of the civilized world by bringing all civilized nations 
into agreement for the future preservation of peace. That was a matter, not 
of force, but of reason, humanity, universal instinct of self-preservation. It 
must be voluntary, not compulsory.” 

Mr. Root then proceeded to draw the consequences: 


The Versailles Conference undertook to include both of these 
separate, distinct and incongruous processes in the same treaty. They 
framed a League of Nations for the future, they invited all neutrals to 
join and at the same time and in the same instrument they undertook 
to impose penalties to which they required the defeated belligerents 
to submit. The defeated belligerents were not admitted to the League 
and had nothing to say about it, while the neutral members of the 
League naturally had no right or authority respecting the terms of peace 
imposed by the treaty. The two processes were tied together, however, 
by provisions making the League of Nations the agent of the conquerors 
to see to the execution of the terms imposed upon the other defeated 
nations. 


The result was two unsatisfactory agreements. But inthe matter of the 
League and international agencies, it did not much matter, in Mr. Root’s 
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opinion, whether the substance of such institutions was reached by amending 
an existing agreement or by making a new agreement. ‘The necessary 
things are,” he said, “that there shall be institutions adapted to make ef- 
fective the general civilized public opinion in favor of peace, and that these 
institutions shall be developed naturally from the customs, the habits of 
thought and action, and the standards of conduct in which civilized nations 
agree, and that they shall be of such a nature that the habit of recourse to 
them will have an educational effect and be a means of growth in justice and 
humanity.” 

Mr. Root considers international conferences upon questions of interna- 
tional policy as most important for dealing with immediate danger to inter- 
national peace. And while he does not commit himself, he states it to be the 
general belief that if a conference had been procured in July, 1914, by Sir 
Edward Grey, the World War would have been averted. Therefore, we 
must have conferences to discuss burning political questions; but nobody is 
authorized to call a conference, that is, it is no nation’s duty, and on the 
other hand, nations are not obliged to attend it. The Council of the League, 
however, is a perpetual and permanent conference. ‘Therefore, if not in 
session at the moment, it can be summoned when there is need for it. To 
this extent it is commendable. But the Council acts upon motives of 
expediency. The conferences of the League act upon motives of expediency, 
and in Mr. Root’s opinion, they are “‘ not steps in the development of the rule 
of right among nations.” 

While in favor of conferences and the settlement of political questions by 
conference, Mr. Root is always looking to see the point of law involved, and 
by agreeing on the law to prevent political questions of the future arising 
from the same state of facts. He believes, however, in conference, and he 
believes in law. Therefore, he says that: 


Conference upon matters of policy, either permanent or occasional, 
on the one hand, and the establishment of law and judicial disposal of 
questions of right, on the other hand, are not alternative and opposing 
methods. They are mutually supplemental parts of one and the same 
scheme to prevent war. Both are methods of bringing the public 
opinion of the world to bear upon the settlement of controversies. 
Neither covers the field without the other. 


In his address upon ‘‘ The Outlook of International Law,” delivered in 
1915, there was no more than a suggestion of the use of force by neutral na- 
tions. It is true, the possibility was stated rather than defined. Ap- 
parently abnormal conditions suggested abnormal remedies. But with the 
return of normal conditions, Mr. Root brushes aside the resort to force and 
confesses again, in unmistakable terms, his belief in public opinion. In this 
very address of 1921, the first after the war, he says: 


The idea that any formula can be devised under the working of 
which the world can be made peaceable by compulsion, is manifestly in 
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course of abandonment. The public opinion of mankind is so mighty a 
force, that it is competent to control the conduct of nations as the public 
opinion of the community controls the conduct of individuals. But it 
must be an intelligent, informed and disciplined opinion. The exit of 
autocracies leaves the direction of foreign relations under the ultimate 
control of multitudinous, ill-informed and untrained democracies. In 
place of dynastic ambitions, the danger of war is not to be found in 
popular misunderstandings and resentments. 


How are these democracies to be instructed, because without informa- 
tion and instruction, they are not to be counted upon to do justice. Mr. 
Root answers: 

The only mode of meeting this great and vital need, dictated by 
reason and approved by experience, is the establishment of institutions 
through which, when strife is not flagrant, the deliberate and unbiased 
opinion of mankind may declare and agree upon the rules of conduct 
which we call law, by which in times of excitement judgment may be 
guided, and by which the peoples may be informed of the limits of their 
rights and the demands of their duties; and by the establishment of in- 
stitutions through which disputed facts may be determined and false 
appearance and misinformation may be stripped away and the truth be 
made known to the good and peaceful peoples of the world by the judg- 
ment of impartial and respected tribunals. 


These institutions are not merely important in themselves; the growth 
of civilization depends upon them: 

Through them may be established by usage the habit of respecting 
law. They may create standards of conduct under which the thoughts 
of peoples in controversy will turn habitually to the demonstration of 
the justice of their position by proof and reason, rather than by threats 
of violence, so that the time will come when a nation will know that it is 
discredited by the refusal to maintain the justness of its cause by the 
procedure of justice. 


And he sums it all up in a single sentence, when he says: ‘‘ This is the 
work of international law, applied by an international court.” 

Within a few months after Mr. Root’s address of 1921, a very im- 
portant thing happened in Washington. Secretary Hughes invited, by direc- 
tion of President Harding, the countries engaged in the fatal race of arma- 
ment—the so-called great Powers, as they are the only ones having money 
to compete—to confer in Washington, to put a stop to their increase, 
and, if possible, to secure their limitation. The British Empire, France, 
Italy and Japan accepted the invitation of the United States. But the 
administration wisely looked below the seething surface, to the causes of 
the whirlpool in which they were being engulfed. The Pacific, contrary to 
its name, proved to be one of the sources of disturbance, and the purpose of 
the conference was enlarged so as to include Pacific questions. Therefore, 
other nations having or claiming to have interests in this part of the world 
were invited: Belgium, China, The Netherlands and Portugal. They ac- 
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cepted the invitation. There were thus in fact two conferences: one of the 
so-called large Powers to discuss the question of armament, and the nine 
Powers to discuss the Pacific and Far Eastern questions. 

Mr. Root in his address of April 27, 1922, spoke on “International Law 
at the Arms Conference.” In this, he called attention to securing agree- 
ment upon the Pacific questions, so that there might seem to be less need for 
the armament which it sought to reduce. ‘‘The success of such a process in 
the Washington Conference,”’ he says, “was registered in what is called the 
Four Power Treaty between Great Britain, France, Japan and the United 
States.” This is a very little treaty, providing merely that ‘‘the parties 
should get together and talk it over,” in case of disputes arising out of 
the Pacific islands. And he doubted “if any formal treaty ever ac- 
complished so much by doing so little.” The agreement with Japan was 
necessary, because without it the Anglo-Japanese Alliance, binding both to 
go to war in the case of war with either, could not well be got out of the way. 
The agreement to confer, slight as it might seem, was the consideration. 

But there was another source of difficulty, China, which has been a 
“bone of contention,” if that is a permissible term to apply to a nation; if 
not, I would say that for years past, China has been at the mercy of the great 
Powers. With the exception of the United States, these Powers have 
procured concessions from that distracted country, each of them alleging the 
intervention of the other to justify its illegal acts, which have, for the most 
part, been in derogation of the equality of nations and inconsistent with the 
rudimentary requirements of fair play, with no favors, and a fair chance 
for all. 

Mr. Root analyzed the agreements reached at the conference in respect 
to China, but for our purposes we need only quote the fundamental agree- 
ments unanimously reached, upon which all of the arrangements are based: 

(1) To respect the sovereignty, the independence, and the territorial and ad- 
ministrative integrity of China; 

(2) To provide the fullest and most unembarrassed opportunity to China to 
develop and maintain for herself an effective and stable government; 

(3) To use their influence for the purpose of effectually establishing and maintain- 
ing the principle of equal opportunity for the commerce and industry of all nations 
throughout the territory of China; 

(4) To refrain from taking advantage of conditions in China in order to seek 
special rights or privileges which would abridge the rights of subjects or citizens of 
friendly states, and from countenancing action inimical to the security of such states. 


The discussion of the limitation of armament can not be attempted in 
this place, and we must content ourselves with Mr. Root’s very brief state- 
ment. It is adequate enough for present purposes: 

At the outset of the conference the United States made a very 
drastic proposal not only to stop competition, but to destroy about 
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forty per cent of the existing strength of capital ships of the principal 
naval Powers, in such a way as to leave the relative proportions of naval 
strength unchanged, and that proposal was ultimately accepted and 
embodied in the principal treaty resulting from the conference. 


It is to be observed that the title of Mr. Root’s address is ‘‘ International 
Law at the Arms Conference.” But the agreements which have been 
mentioned in passing are in the nature of international policy. International 
law in the technical sense appears in subjecting the submarines to the same 
rules as surface ships in the matter of visit and search; and also in the agree- 
ment of the five Powers to abstain from the use of poisonous gases. The 
development of international law is seen in the fact that the failure of any of 
the five Powers to abide by the agreement not to use submarines as commerce 
destroyers, or the violation by them of the rules of surface warfare, as- 
similates the offence to piracy, or, rather, subjects all guilty parties to 
punishment as for an act of piracy. The meaning of this is far-reaching. 
Acts of an international character menacing the world at large may be 
treated as piracy is treated, as an offence against every nation, and the person 
committing such offence punishable wherever found. It is true that only 
the five great Powers agreed to this, but it is to be brought before the world 
at large, in order to secure the agreement of the Powers not invited, so that 
the convention in becoming universal will be truly international law. 

These two propositions were laid before the conference by Mr. Root; 
they are therefore dwelt upon in this connection, as they are his contribution, 
and not the least of the contributions made to and by the conference. 

The Washington Conference was an admirable illustration of Mr. Root’s 
thesis, that even in a political conference there are questions of international 
law cropping up. They are in a sense incidental, and conclusions upon them 
are in the nature of by-products. However, the very moment that an 
agreement is reached upon one of them, the conference becomes, to that 
extent, a law-making body, or, to use Mr. Root’s own language: “It will be 
seen from what I have said that while the Washington Conference had no 
concern with the making of international law, it did naturally and effec- 
tively, as incidental to giving effect to its policy of limiting armament, take 
quite important steps in the direction of developing and strengthening 
international law.” 

It is fitting that Mr. Root’s last address before the Society, on April 26, 
1923, should be upon ‘‘The Permanent Court of International Justice.’’ * 
It is rarely given to a man to plan a great undertaking, which seems to many 
to be little less than a day-dream, and, within the span of his life, to realize 
it, to see it take form and shape under his very eyes and through his own 


action, while he is still vigorous in mind and body, to enjoy the triumph 
which must be his on such an occasion. 
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It is not necessary to trace the steps by which this great work was ac- 
complished, as that has been done in Mr. Root’s own language, quoted from 
the Proceedings of the Executive Council of 1920. The judges of the court 
were elected in 1921, and in the course of 1922 the court itself was installed 
in the Peace Palace of The Hague, and formally opened to the world at large. 
There is, however, if one may say so, a “ fly in the ointment.’ The Govern- 
ment of the United States is not a party to the court, and although a most 
distinguished North American jurist sits in that august tribunal, our country 
took no part in the election of the judges, takes no part in the operations of 
the court, and does not contribute to its support. 

Mr. Root regrets the absence of the United States, due to the supposed 
connection of the court with the League of Nations, by which it was consti- 
tuted and under whose supervision it acts. He is unreservedly in favor of 
Secretary Hughes’ proposal to adhere to the court with a series of reserva- 
tions to prevent such adherence from being considered either in law or in fact, 
entering the League of Nations. Mr. Root addressed himself to this phase of 
the question in his address of the year, and stated in clear and unmistakable 
terms that the court was not an original project of the League, that in electing 
the judges the League is acting rather as an electoral college than as a League 
of Nations, and that the court is not so entwined with the League as to be 
incapable of separate existence without it. The question of the adherence of 
the United States is undecided; it is before the country, and the Senate has 
it under consideration. 

I would like to advert, in conclusion, to the remark which I quoted at the 
beginning of this address, that when Mr. Root’s countrymen are as far re- 
moved from him as he is from the founders of the Republic, they will con- 
sider him as worthy of our Revolutionary Fathers. I desire very modestly 
to concur in this remark and its implications. And this address, which is 
longer than I had hoped, but shorter than it should be to set forth his many 
achievements, will fail of its purpose, if it does not show that Mr. Root’s 
addresses delivered at the annual meetings of the American Society of 
International Law deal with the fundamentals of international life and of 
international development, and are, in very truth, the text of the new law of 
nations. 

Happily for us, Mr. Root is in the afternoon, not the evening of life; his 


sun is in the Heavens, still high above the mountain-top, and the world is 
aglow with light! 


The CHAIRMAN. We are indebted to Dr. Scott for having stepped into 
the difficult situation created by Mr. Root’s absence, and for having prepared 
this very instructive review of a distinguished service. Mr. Root, I think, 
is fortunate in his biographer, if I may so state, in his critic and representa- 
tive, and the country is forcunate in having had the inspiration and the 
benefit of Mr. Root’s long service. I share the opinion which Dr. Scott has 
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voiced with respect to the estimate in the future on the value of Mr. Root’s 
contribution to sound opinion and to the development of an appropriate 
appreciation of international institutions. We have very rarely a good 
perspective by which we can judge those who are very close to us and with 
whom we have worked; but I think we are fairly sure in this judgment, and 
I am sure that the Society will take the opportunity in an appropriate way 
of sending our greetings to Mr. Root, expressing the hope that his sun may 
long be in the sky and that we may long enjoy the warmth and light of his 
radiance. 

Mr. Artaur K. Kunn. With your permission, I would suggest that 
the following telegram be sent in the name of the Society here assembled; 
and if you will permit, I will read the telegram: 


New WIiarp Hore, 
WasuinerTon, D. C., April 24, 1924. 
Honorable Extinv Roor. 
Fairmont Hotel, 
San Francisco, California: 


The American Society of International Law, at its eighteenth an- 
nual meeting assembled, convening for the first time in the absence of 
its President, sends you warmest congratulations upon your recovery 
and the renewed prospect of many more years of distinguished public 
service. 


CHARLES Evans Huauss, Chairman. 


(The motion duly seconded and agreed to.) 

The CHatrMAN. An opportunity is now open to the members of the 
Society to engage in discussion if it is so desired. (After a pause.) If you 
would prefer, we will stand adjourned until tomorrow morning at 10 o’clock, 
when the report of the Committee for the Extension of International Law 
on the topic “The Distinction between Legal and Political Questions”’ will 
be considered. 

Addresses will be delivered by Professor Charles G. Fenwick, of Bryn 
Mawr College; Professor Manley O. Hudson, of Harvard University; Pro- 
fessor Edwin M. Borchard, of Yale University; Professor Quincy Wright, of 
Chicago University, followed by a discussion. 

If there is no objection, the Society will stand adjourned until tomorrow 
morning at 10 o’clock. 

(Whereupon, at 9.50 o’clock p. m., an adjourn:nent was taken until 
Friday, April 25, 1924, at 10 o’clock a. m.) 


an seas 














SECOND SESSION 
Friday, April 25, 1924, at ro o’clock a. m. 


The Society met, pursuant to adjournment, in the Willard Room, New 
Willard Hotel, at 10 o’clock a. m., with Dr. James Brown Scott, Recording 
Secretary, in the chair. 

The CHarRMAN. Ladies and gentlemen: This morning’s session will be 
devoted to consideration of the report of the Committee for the Extension 
of International Law, on the topic ‘‘The Distinction between Legal and 
Political Questions.” 

There will be four addresses, after which there will be an opportunity 
for discussion from the floor, and I hope that the members present will 
avail themselves of the opportunity to instruct us. 

The first speaker this morning will be Professor Charles G. Fenwick, of 
Bryn Mawr College, and, if I may add, a friend of long standing and, if he 
will not resent it, a former pupil. 

Professor CHARLES G. Fenwick. I am very happy to be reminded of 
that relationship. My earliest interest in international law came from Dr. 
Scott, and it is a pleasure to know that he recalls our association of teacher 
and pupil with the same friendly feeling with which I recall it. 

I should like to preface my remarks by calling the attention of the 
Society to the fact that at the close of the meeting last year the Executive 
Council adopted the following resolution: 

Resolved, That the President of the Society be, and he is hereby, 
authorized to appoint a committee of five to study and report upon the 
existing state of international law and the further extension of the 
substantive body of international law, with power in the committee 
to increase its membership and to appoint subcommittees. 


As a result of the resolution the President appointed a committee con- 
sisting of Professor Reeves, chairman, and Professors Borchard, Fenwick, 
Hudson and Wright. Two months ago, when the chairman found it 
necessary to leave for Europe, he requested me to act as temporary chairman 
and to report progress and ask to have the committee continued for another 
year. 

The problem before the committee is, needless to say, a large one, and 
there was doubtless no expectation on the part of the Society that the com- 
mittee would present more than the bare outlines of a report at this meeting. 
In the absence of a formal report from the committee, it seemed to the 
temporary chairman desirable to raise one of the several questions that lie 
at the threshold of any study of the future development of international law. 
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The following papers all bear upon the general topic selected, and the 


committee is counting upon the members of the Society to assist it with 
criticism and comment. 


THE DISTINCTION BETWEEN LEGAL AND POLITICAL 
QUESTIONS 


ADDRESS BY CHARLES G. FENWICK 


Professor of Political Science, Bryn Mawr College 


In the history of international relations of the past generation we are 
frequently confronted with the situation where one or other of the states, 
parties to an international dispute, declares that the question at issue is 
not susceptible of decision by an arbitral tribunal because it is a “ political 
question”. Once the question is so designated, the suggestion of its possible 
settlement by reference to a third party is regarded as closed. 

We ask ourselves, then, what is the peculiar character of political 
questions which by international practice appears to sanction their being 
withheld from arbitration, and how are they to be distinguished in their 
nature and attendant circumstances from other questions designated as 
legal? We have long been familiar with the distinction in American con- 
stitutional law between justiciable questions, over which the courts of law 
are ready to assume jurisdiction, and political questions upon which the 
courts will not undertake to pass because they relate to matters of policy 
coming within the sphere of the legislative and executive departments of 
the government. It would appear that, in so far as regards the practice of 
the United States at least, the distinction of constitutional law has been 
transferred by analogy to the field of international law, with the result that 
considerable confusion has been created in consequence of the absence of 
any real parallel between the two systems of law on this point. 

Quite obviously it should not be inferred that because a certain ques- 
tion, such as the recognition of a de facto government, or the interpretation 
of a treaty at the instance of a foreign government, is not within the jurisdic- 
tion of United States courts, the same question might not come within the 
jurisdiction of an international tribunal. In fact the exclusion of a question 
from the jurisdiction of national courts as being a political question should 
rather indicate the probability of its being justiciable before an international 
tribunal. 

Taking the usage of foreign offices as a guide, it would seem that legal 
questions in international law are those in which the dispute as to the respec- 
tive rights of the parties is governed by a fairly definite rule of law. This 
rule furnishes a standard by which a third party, taking possibly the form 
of an arbitral tribunal, might settle the conflict of claims on a basis recog- 
nized by the disputants as being not the arbitrary judgment of the mediator 
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but the application of principles previously acknowledged by them. The 
decision of the arbitrator in such a case would be analogous to the decision 
of a municipal court in a suit between citizens. 

Under the heading of legal questions it would seem correct to include, 
for example, questions relating to the privileges and immunities of ambassa- 
dors, in relation to which there are fairly definite rules worked out by custom 
that could be applied by a court to the decision of disputes within that field. 
Or again, as suggested by Dr. Scott’s address last night, a question relating 
to the rights of aliens might be regarded as a legal question, since a con- 
clusion as to the rule to be applied could, Mr. Root thought, be promptly 
reached once the facts of the case had been ascertained. The best example 
of a legal question, however, is one relating to the interpretation of a treaty, 
where the text of the agreement forms a definite starting point for a legal 
decision and where there are well-established rules of interpretation by 
which the intention of the parties in forming the agreement may be as- 
certained. 

As a general rule, legal questions have been regarded as justiciable 
questions, that is, questions which might properly be submitted to the 
decision of an arbitral or a judicial tribunal. The two terms, legal and 
justiciable, are, however, technically distinct, the former referring more 
properly to the nature or character of the question, while the latter refers to 
the extrinsic fact that in consequence of such nature the question is suitable 
for arbitration or judicial settlement. In the Taft-Knox arbitration treaties 
of 1911, as presented to the Senate, the contracting parties agreed to ar- 
bitrate differences which should be declared by a Joint High Commission of 
Inquiry as being ‘‘justiciable in their nature by reason of being susceptible 
of decision by the application of the principles of law or equity.”” The 
term ‘‘justiciable,’’ as there used, would seem to be somewhat broader than 
the differences ‘‘of a legal nature” which, with exceptions, it was agreed to 
arbitrate under the Root treaties of 1908. 

It is important, however, to observe that the designation of certain 
questions as “legal” or as “‘justiciable”’ does not give us an accurate in- 
dication of the variety of questions which were actually submitted to 
arbitration from time to time during the nineteenth century and the first 
decade of the twentieth. On occasion strictly ‘‘legal”’ questions, such as 
the dispute between the United States and Great Britain over the inter- 
pretation of the Hay-Pauncefote Treaty, have been withheld from arbitra- 
tion as being within the scope of the proviso of the Root treaties covering 
matters affecting the vital interests, the independence or the honor of the 
contracting states. In such instances the question remained a legal one 
none the less, in spite of being held back from arbitration. On the other 
hand, questions not properly designable as legal have been submitted to 
arbitration at times when the parties, without being under any obligation in 
the matter, believed it expedient to resort to such procedure. 
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In contrast with legal questions, political questions appear to be ques- 
tions in respect to which there is no definite rule of international law marking 
the rights and duties of the parties to a given dispute. In the absence of a 
legal standard by which conflicting claims within this field can be tested, 
nations have reserved to themselves a right of independent decision in such 
matters and have generally refused to consider them as susceptible of decision 
by arbitral courts. There are, of course, in most instances general principles 
of law governing such questions; but such general principles leave so wide a 
latitude of interpretation that states have believed it necessary to assert a 
claim to be in these matters each the final judge in its own case. 

We might take, for example, the question of legal equality or the ques- 
tion of independence. There are general principles to the effect that states 
are legally equal and that they are sovereign and independent in respect to 
the determination both of their domestic concerns and of their foreign 
policies. But these general principles are so general that a state is not willing 
to risk entrusting to an arbitral tribunal the application of them in a pending 
controversy. Moreover, the matters governed by these general principles 
are, as we shall see, those in which the individual state has the greatest 
concern, matters which affect its honor, its vital interests, or the integrity 
and security of its territory; so that it would stand to lose seriously by the 
adverse decision of an arbitral tribunal. 

On the other hand, there are certain political questions not governed 
by any rule of international law whatever, so that if a dispute should arise 
in connection with them, it would be impossible to refer them for settlement 
to an arbitral tribunal without stipulating in advance the general principles 
of equity, borrowed from national law, by which they were to be decided. 
Within this class, for example, would be the dispute between the United 
States and Great Britain with reference to the exclusive exploitation by the 
latter of the oil fields of Mesopotamia. 

As has frequently been pointed out by scholars, the history of inter- 
national relations during the past two centuries shows a gradual enlargement 
of the field of legal questions and a corresponding narrowing of the field of 
political questions. With the growth of international law, decade by decade, 
new relationships have been brought within its scope, and while it is difficult 
at times to say whether a given relationship has or has not been brought 
within the law, it is possible to be explicit in respect to the great body of 
international points of contact. National law, it is true, leaves no conflict 
of claims between citizen and citizen outside its control, be it only to the 
extent of intervening to prevent violence. International law has not as 
yet established its authority to that degree. Many relationships which give 
rise to friction are still excluded entirely from its scope, while many other 
relationships that are included within the law are governed by rules so 
general as to furnish little guidance in the absence of an authoritative 
judicial tribunal to interpret them. 
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We are led, then, to inquire into the causes of the existence of this 
distinction between legal and political questions which marks the restricted 
application of international law as a legal system. The first of several 
causes would appear to be the manner in which the rules of international 
law have come into being. A large number of the most firmly established 
rules have come into force by reason of the long continued usage of nations. 
Practices followed as a matter of choice or policy have in time come to be 
regarded as customs of binding obligation. But it is clear that custom as a 
source of international law is open to serious objections. In the absence of 
an authoritative tribunal to interpret it and to adapt it to meet new con- 
ditions, custom is both an uncertain law and an inelastic law. A number of 
the leading disputes of the nineteenth century arose over the uncertainties 
of customary law. Had an admitted usage acquired the force of a customary 
rule? There was no court to decide the question. More serious was the 
rigidity of customary law. It did not go forward to meet new situations, 
and there was no court to stretch it, as the common law was stretched, by 
subtle distinctions. Time and again customary law had to be violated by 
some strong Power, acting under pressure of changed circumstances, until 
the law was better observed in the breach than in the performance, and the 
breach finally became itself the law. 

Deficient as customary law is, it is under that heading that we find 
practically all of the leading principles of international law which touch the 
most important interests of states. The principle of the equality of states is 
a principle of customary law, and we are constantly being reminded how 
inadequate that general rule is to meet the actual conditions of international 
life. Legal equality and political equality exist side by side, and there has 
been little attempt by jurists to reconcile their conflicting demands. Again, 
the fundamental right of territorial independence is a general principle of 
customary law; but one need only refer to recent instances of its violation 
in Korea, Persia, or the Caribbean to suggest that the alleged ‘‘right’’ has 
not yet been embodied in a specific rule. Questions arising in both those 
fields are obviously “political” questions. 

Other parts of customary law, however, appear to have reached the 
stage of definite rules, so that questions arising in connection with them 
might properly be said to be legal questions. Doubtless the jurisdiction of a 
state over vessels flying its national flag is now a legal question, so that a 
dispute arising in connection with it could properly be designated as “‘justi- 
ciable.”’ Again, the responsibility of states, in spite of involving a number 
of uncertain points, might on the whole be said to be a legal question based 
upon the rules of customary law. And so, too, the status of diplomatic 
agents and of aliens. 

When we come to that part of international law which is based upon 
multilateral treaties or general international conventions, we find ourselves 
in the presence of questions which almost without exception are ‘‘legal”’ 
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questions, governed by definite rules and susceptible of decision by an 
arbitral tribunal by the application of accepted principles of justice. It 
should be noted, however, that the subjects regulated by general conventions 
are not those in respect to which states feel that their ‘‘ vital interests’’ are 
at stake. However important, therefore, these treaties and conventions are 
as a form of inchoate statutory law, and Professor Hudson is entirely right in 
stressing their importance in that respect, they do not reduce to any great 
extent the number of political questions that mark the present limited scope 
of international law. 

The second of the causes for the existence of political questions and the 
most significant of them, is the defective organization of the society of 
nations. The absence of an international court of obligatory jurisdiction 
has already been commented upon as preventing the adequate development 
of an international customary law analogous to the common law of Great 
Britain and the United States. More important, doubtless, is the absence 
of an executive agency for the protection of the rights recognized by the law. 
Omitting consideration of Articles 10 and 11 of the Covenant of the League 
of Nations, which have as yet not been shown to be as formidable in fact 
as they are in their legal terms, the society of nations recognizes no collective 
responsibility of its members as a body for the territorial integrity and 
security of its individual members. Hence self-protection is not merely the 
first law of international relations, but the second, third and last. Each 
state is the guardian of its own interests and each has, therefore, been led to 
build up around itself such defenses, military and economic, as its size and 
strength may warrant. 

The result of this condition of things is that a whole group of political 
questions are immediately brought to the fore. What shall be the size of a 
state’s armaments? That is a political question, except in so far as it may 
be controlled by special agreements such as those adopted at the Washington 
Conference of 1921-22. How far may a state attempt to secure itself 
against indirect menace of attack by policies similar to that embodied in the 
Monroe Doctrine? That is a political question, and a question not unique 
with the United States, but, as Professor Wright is to show us, one common 
to other nations, although perhaps not designated by a special name. 
Questions affecting the ‘“honor”’ of a nation are political questions, doubtless 
owing to the connection between the prestige of a nation and its security 
against attack. Again, the wide variety of questions that arise in connection 
with the economic exploitation of undeveloped countries are, except where 
regulated by special agreements, political questions, in part at least 
because national security and economic development are seen to be closely 
connected. 

The third cause of the existence of political questions is the fact that 
international law recognizes the right of the individual state to be the ulti- 
mate arbiter of a large number of “domestic” questions which have in- 
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direct reactions upon the welfare of other states. It is a domestic question, 
for example, that a state may regulate the admission of immigrants into its 
territory, and if a controversy were to arise with a foreign country in respect 
to a state’s immigration policy, that policy would be promptly pronounced 
a political question to be decided by the state without outside interference. 
Again, the economic integrity of a state’s territory is a domestic question. 
At present, in the absence of treaty agreement, an inland state is not recog- 
nized as having any right of way across its neighbor’s territory. So also the 
protection of national industries by a protective tariff, the promotion of 
national shipping by special subsidies, the control of the export of national 
raw materials by means of export taxes, and other similar measures are all 
domestic questions. 

It is obvious, however, that these questions have indirect reactions 
upon the welfare of other states, and that when the policy followed by one 
state inflicts loss upon another it is not a satisfactory solution of the issue 
that the state inflicting the loss should announce that the question is a 
political one and therefore closed to further discussion. It would seem 
clear that a number of these political questions, especially those just cited, 
are not yet ripe for settlement by the adoption of a common rule of inter- 
national statutory law. Yet it would seem equally clear that a number of 
other political questions within this field are susceptible of being transformed 
into legal questions by the adoption of an international convention, such, 
for example, as the Aérial Navigation Convention of 1919. 

The functions of the Committee on the Development of International 
Law would appear, therefore, to include a careful study of the conditions of 
international relations to which the existence of the distinction between 
legal and political questions is due. The problem bears, as we have seen, 
upon the organization of the society of nations in respect to its legislative, 
executive and judicial agencies, and it is thus obviously one of the funda- 
mental problems in the development of international law. That the Com- 
mittee may not be able to offer an acceptable constructive program in the 
near future only emphasizes the more the need of a full discussion of the 
problem by the Society, in the hope that public opinion may in time be 
educated to the point of accepting the obligations involved and the restric- 
tions imposed by a more adequate system of international law such as the 
permanent peace of the world demands. 

I regret to announce that Professor Hudson, who was to have given us 
a paper on the Corfu crisis in illustration of the general topic of this session, 
at the last moment found it necessary to go to California and informed me 
that he could not be here until to-morrow morning. I am hoping, however, 
that we may still hear from him upon his subject. 

(Hon. George Gray, one of the Vice-Presidents of the Society, entered 
and, at the invitation of the Secretary, assumed the Chair.) 

The CHatrMAN. In the absence of Professor Hudson, the Chair will 
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call upon Professor Borchard to continue the discussion commenced by 
Professor Fenwick. 

Professor Epw1n M. Borcuarp. Mr. Chairman, ladies and gentlemen: 
This is a curious committee. So far as I know, it has never met, unless this 
meeting in public here before the Society constitutes a meeting of the com- 
mittee. You will also be able to judge, perhaps, whether their minds have 
met or whether there is any possibility of their minds meeting. Perhaps 
you may conclude, after hearing the various opinions of the different mem- 
bers of the committee, that the committee ought not to be continued, be- 
cause there may or may not be a chance of their agreeing. At least it follows 
the practice of ‘‘open covenants openly arrived at,” for we are not concealing 
our views in a committee room. 

The question under discussion to me has certain amusing aspects, but I 
shall not refer to them, but will take the liberty of reading my remarks. 


THE DISTINCTION BETWEEN LEGAL AND 
POLITICAL QUESTIONS 


Avpress By Epwin M. BorcHarp 
Professor of Law, Yale University 


The distinction between legal and political questions probably troubles 
Foreign Offices and Ministers of Foreign Affairs less than it does the aca- 
demic and professional world. And yet the distinction has probably played 
a not inconsiderable part in the development of international relations. 

The distinction arose, of course, out of the desire to promote arbitra- 
tion by establishing and perchance enlarging the category of cases 
which were suitable to arbitration. I think we owe the classification to 
John Westlake, although it has been attributed to Lorimer and to Balch, 
writing in 1865. But at all events, it is certain that the classification owes 
its origin to the growth, particularly within the last generation, of the prac- 
tice of arbitration. It is therefore quite recent. Our present inquiry will 
be confined to determining, if possible, the validity of the distinction, its 
utility, and the possibility of making it more serviceable in the adjustment 
of international disputes. 

It is admitted by all the writers that have dealt with the subject that 
the distinction, while theoretically sound and for practical purposes, in- 
telligible, is difficult to define precisely or to embody in a treaty. Oppen- 
heim undertook to characterize as legal differences those arising from acts 
for which states incur an international responsibility, measured presumably 
by legal rules, and as political differences, those which arise out of a conflict 
of political interests. It is not easy practicably to use this distinction as a 
criterion of classification and Oppenheim admitted the difficulty of drawing 
a clear line between them. Westlake, who has given more attention to this 
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topic than have most publicists, pointed out that the terms “legal’’ and 
“political’’ are not technical terms of international law recognized in diplo- 
macy for the purpose of expressing a distinction. With arbitration in mind, 
the Venezuelan-British Guiana question having just passed the crisis, he 
suggested that a legal difference was one which could be settled “‘ by reference 
to known rules, having at their back that force which is derived from the 
general consent of the international society,’’ that is, recognized rules of 
international law. Lorimer tried his hand at defining the distinction by 
classifying as “legal’’ those ordinary disputes which admit of being meas- 
ured by pecuniary compensation or composed by territorial adjustments, 
and as “ political’? questions those arising out of contact between civilized 
nations and barbarians or which involve the relative power of states. Sir 
Frederick Pollock divided legal questions into three sub-divisions, (a) bound- 
ary and general pecuniary claims, (b) breach of international duty, such as 
violations of treaty or neutrality, and (c) certain types of so-called torts, 
such as are committed against aliens in civil war, riots, etc. The political 
questions he defined as contests for supremacy or predominant influence. 

One of the most exhaustive treatments of the subject is to be found in 
the memoranda submitted by the Russian delegates to the first Hague 
Conference, in explanation of Articles 5 and 10 of the Russian draft of a 
convention on international mediation and arbitration. The criterion of 
distinction between legal and political questions was alleged to be the sus- 
ceptibility of the dispute to compulsory arbitration. Political questions 
were deemed incapable of such submission and the contrast was further 
explained as a distinction between conflicts of rights and of interests. Both 
classes are admittedly proper subjects for mediation. But the legal differ- 
ences presuppose, the Russians said, a legal standard by which claims can 
be measured and are therefore recognized as appropriate to arbitration, an 
essentially judicial process; whereas the political differences concern the so- 
called national honor of the state, or its superior and vital interests, thus 
affecting its security and prosperity, and hence can only be judged by the 
sovereign power itself and not by others. 

The accuracy of this classification as reflecting the general degree of 
willingness or reluctance to submit questions to arbitration, only demon- 
strates the want of any justifiable hope for the early expansion and extension 
of the judicial process in the settlement of international disputes. Never- 
theless, in the belief that something positive was better than indifference or 
an altogether negative attitude, the Hague Conference undertook to provide 
in Article 16 of the Convention for the Pacific Settlement of International 
Disputes that ‘‘in questions of a legal nature and especially in the interpre- 
tation or application of international conventions, arbitration is recognized 
by the signatory Powers as the most effective and at the same time the most 
equitable means of settling disputes which diplomacy has failed to settle.”’ 
Obligatory arbitration was thus rejected, and it is not altogether certain 
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that progress was made by the cautious avowal recorded in Article 16. 
Nevertheless, the conference served to give great impetus to the conclusion 
of general treaties of arbitration, which, though they excited public interest 
in arbitration, it is perhaps safe to characterize as innocuous. From the 
agreement to arbitrate, there were excepted in nearly all the treaties the 
obligation to submit questions involving the vital interests, the independ- 
ence or the honor of the two contracting parties. That is, they agreed to 
submit questions which both parties considered not to be important, a 
distinction enveloped in the academic debate on the concept of ‘‘justiciable”’ 
and “non-justiciable” disputes, and this may afford us an indication as to 
the kind of questions the nations consider as political. It is doubtful whether 
the judicial process is promoted by an agreement to submit all questions but 
those that either party considers important. 

Partly to substitute for this negative exclusion a positive agreement 
to submit specific classes of disputes, the Committee of Jurists which drafted 
the statute for the Permanent Court of International Justice undertook to 
give to the court jurisdiction over certain groups of cases which had come to 
be classified as legal. These the signatory nations were to agree to submit to 
the court obligatorily. This marked definite progress. The questions 
which were thus segregated as susceptible of judicial settlement were: (a) 
the interpretation of a treaty; (b) any question of international law; (c) 
the existence of any fact which, if established, would constitute a breach of 
an international obligation; (d) the nature or extent of reparation to be 
made for the breach of an international obligation; and (e) the interpretation 
of a judgment rendered by the court. 

Unfortunately, however, the Council of the League declined to approve 
the obligatory submission of even this limited class of legal differences, and 
we may thus fairly gauge the present status of the institution of judicial 
settlement. Fortunately, the Council left obligatory jurisdiction optional 
to the signatory states, and in the fact that some fifteen nations have ratified 
the optional clause, we find our only hope for genuine progress in the direc- 
tion of the substitution of judicial for political methods. This conclusion 
is not impaired by the fact that the weaker nations, those which have more 
to gain by a reliance upon law than upon force, are usually those who are 
most willing to enlarge the category of so-called justiciable (legal) questions 
and in principle to make their submission obligatory. But we have yet to 
witness the first case in which a nation summons before the court an 
unwilling defendant. That phenomenon will mark an epoch in international 
relations. 

It may now be asked whether the alleged distinctions noted above 
between legal and political questions are altogether valid. If the existence 
of a pre-existing determinative rule of law or the susceptibility to judicial 
solution is the test of a legal question, it may be asked why the Alabama, 
the Venezuelan, the North Atlantic Fisheries, and the Casablanca questions, 
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and many boundary disputes, like the Alaska case, have been submitted to 
arbitration. To be sure, special rules were prepared for the tribunal in the 
Alabama case and, on the question of prescription, in the Venezuelan case, 
but it cannot be doubted that these cases could have been decided without 
a preliminary agreement on a rule of law. It is well-known that the British 
Government at first declined to submit to arbitration the Venezuelan ques- 
tion on the ground that it was “‘ political.” 

Is not the criterion of legal or justiciable or arbitrable questions other 
than that commonly suggested? Does it not lie less in the fundamental 
nature of the question than in the willingness of the nation to submit it to 
judicial determination; in the importance which the question is deemed to 
possess for the national interests rather than in its source? In other words, 
without disputing the usefulness of the description of legal questions fre- 
quently presented, is the distinction not a subjective rather than an objec- 
tive one? If the question does not affect what the nation may deem to be 
its vital interests, or if it finds that it has less to lose by a judicial settlement 
than by war or other political method, it will be submitted and will by many 
for that reason be called legal. Were not the political issues involved in the 
Alabama and Venezuelan questions submitted to arbitration because Great 
Britain deemed that mode of settlement preferable to political hostilities 
with the United States? Thus, what is known as a political question be- 
comes a legal question solely because there is a willingness, induced by any 
one of many considerations counselling self-restraint, to have it peaceably 
settled. Certainly the absence of a pre-existing or known applicable rule of 
law can be no deterrent to such settlement, for courts have from their 
earliest days made the law for the case when they found no existing appli- 
cable rule. This is recognized as a normal judicial function and exemplifies 
the precise method by which the common law was developed. No case 
has ever been dismissed or rejected because there was no pre-existing rule of 
law to apply to the case. 

On the other hand, the most legal of questions, such as the interpreta- 
tion of a treaty, may not be submitted to judicial settlement because it 
involves an issue important to the nation’s so-called vital interests, deemed 
vital perhaps by itself alone. It may prefer to rely upon the arbitrament of 
war rather than submit it to the determination of third parties, though all 
the lawyers in the world will call it a legal question. Thus, the Tampico 
incident, on which the Vera Cruz expedition was justified, and the Albanian 
incident, resulting in the bombardment of Corfu, seemed ideally suited to 
judicial determination—had there been a will for peaceful methods. So, 
though the legality of the French invasion of the Ruhr is said by England to 
involve “the interpretation of a treaty’’ and England has proposed the sub- 
mission of the issue to the Permanent Court of International Justice, France 
has for the reasons suggested rejected the proposal. The very issue of the 
interpretation of a treaty, which is the first type of question brought within 
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the jurisdiction of the Permanent Court of International Justice, was thus 
acutely analyzed in the Russian memorandum of 1899, already mentioned. 
The reciprocal rights and obligations of states are determined in a 
notable measure by the body of what are called political treaties, which 
are nothing else than the temporary expression of fortuitous and 
transitory relations between the different national forces. These 
treaties bind the freedom of action of the parties so long as the political 
conditions which produced them remain without change. When these 
change, the rights and obligations resulting from the treaties necessarily 
change also. It may be said generally that the conflicts which arise on 
political treaties turn in most cases not so much on a difference in the 
interpretation of what the treaty lays down as on the changes to be 
made in its provisions or on its complete abrogation. Consequently 
the Powers which take an active part in the political life of Europe 
cannot submit conflicts arising on political treaties to a court of arbi- 
tration, in the eyes of which what is laid down by the treaty would be 
as binding and inviolable as what is laid down by the positive law is in 

the eyes of a national court of justice. 

Is it then surprising that the larger Powers have declined to submit to 
obligatory jurisdiction even the so-called legal questions embodied in the 
statute of the Permanent Court of International Justice, the first of which 
covers “the interpretation of a treaty’’? 

It will thus be seen that legal and political issues may be involved in 
the same question and that the predominance of one or the other will depend, 
as Mr. Thomas Willing Balch has ably pointed out in the Revue Générale de 
Droit International Public for 1914, upon the extent to which it is deemed to 
threaten the power, influence or vital interests of one or the other nation. 
The fact that there is general recognition that pecuniary claims and many 
boundary disputes present legal issues and are therefore justiciable, as it 
is called, is due to the fact that such questions, if not settled diplomatically, 
have usually been submitted to arbitration and such submission in turn is 
due to the fact that these questions are not deemed usually to affect the 
vital interests of the nations. Questions of the kind that are thus sub- 
mitted have rarely, if ever, caused a war, but their submission arises out of 
the balance of considerations in favor of the peaceful mode of settlement. 
The existence of an applicable rule of law is not believed to be exceed- 
ingly important to the conclusion to adopt the judicial process. On the 
other hand, if the question does affect the nation’s vital interests, its origin 
in a treaty or its dependence upon a recognized rule of law, will not induce 
its voluntary submission to arbitration. Only the conviction that the 
nation has more to lose by war than by a peaceful solution, whatever the 
outcome, will induce the adoption of the latter method. 

Here then lies the only chance of an extension in the reign of law. Ina 
period when nations still prefer to constitute themselves simultaneously 
plaintiff, judge and sheriff in their own causes, the conviction must be 
brought home that a nation has more to lose by war than by a peaceful 
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solution. Can it be done? Does experience teach? Not if nations are 
the pupils and if history is any guide. That sense of self-restraint which is 
supposed to mark the difference between civilized man and the savage seems 
largely to disappear when men act in the mass, particularly as a nation; and 
the issue is usually at once enveloped in such shibboleths as ‘‘ domestic 
question,”’ “‘national sovereignty,” ‘political issue.’”’ This tendency is 
promoted, to be sure, by the unregulated competition which prevails among 
the nations and by the fact that in the most important sphere of interna- 
tional activity, the commercial field, few if any rules of law have yet entered. 
Here international life is carried on under a sort of jungle law, until the 
conflict of economic interest which is continually generated, develops into 
an important national issue which is then called a conflict of political interest 
and a political question. It is not believed that such unregulated commer- 
cial competition for raw materials and markets, for transportation and 
communication facilities and for the incidental prizes, backed by military 
force, is essential to the exchange of the world’s goods, but the failure to 
realize how important a source of war is embodied in this economic activity 
accounts for the apparent indifference to its more sensible regulation. It 
is therefore of considerable importance that the domain of law be extended 
to new fields, which, as a matter of self-interest, might persuade the nations 
thus to convert political issues into legal issues. 

The utility of the distinction between legal and political questions may 
be considered fora moment. Inasmuch as the distinction finds its origin in 
a desire to segregate questions suitable for arbitration, it may be said to be 
possibly disadvantageous or beneficial, depending on the point of view. The 
idea that only certain questions can be submitted to peaceful or judicial 
settlement raises the necessary inference that other questions are inherently 
of a nature forbidding such settlement. This is believed to be harmful. 
No questions arising among the citizens of a country are incapable of judicial 
determination, or at least certain losses or resentments must be borne without 
possibility of remedy. If new conditions arise, new law is developed to meet 
them, either by legislation or ad hoc by the courts. Thus, the law of unfair 
competition has developed in recent years from the necessities of the case 
involved in the preservation of the economic and social equilibrium. Just 
as the treaty power extends to all proper subjects of negotiation with a 
foreign government, so it is believed that few questions arising among the 
nations are inherently incapable of judicial or mediatory settlement, pro- 
vided there is a will to peace. If not induced by greater unselfishness, 
perhaps the realization of the scientific destructiveness and the expense of 
war, may bring about a greater measure of self-restraint and a wider inter- 
est in the adoption of saner modes of adjusting international controversies. 

On the other hand, the definition of legal questions, admitting the classi- 
fication to be inaccurate, may serve to emphasize in the public mind gen- 
erally that certain types of questions can and should be settled by peaceful 
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or judicial methods, thus removing at least certain large groups of questions 
from the arena of political conflict. The existence of such a classification 
therefore probably throws upon the unwilling or recalcitrant government 
the burden of proving to the world and perhaps to its own people the special 
reason preventing the peaceful submission to arbitration of such questions. 
It is certain that the Foreign Office of almost every government has in its 
archives dozens of pecuniary claims arising out of governmental injuries to 
individuals which could at once be submitted to judicial settlement. The 
docket of the Permanent Court of International Justice could be made longer 
than that of the United States Supreme Court and the court could doubtless 
remain in constant session were there a disposition to submit these indis- 
putably legal questions. By concentrating the world’s thought on the fact 
that certain questions are inherently susceptible of judicial settlement, the 
distinction may be said to have justified its creation. 

Can the distinction be made more serviceable in the adjustment of 
international disputes? Perhaps so. By extending the domain of law, 
through international conference, to the many fields, notably economic, from 
_ which law is now practically excluded, even the orthodox criterion of deci- 
sion by existing rules could be used to extend the list of legal questions. By 
emphasizing the fact that minor political issues have often been and can 
usually be settled peaceably, the thought can be impressed that there is no 
question which is inherently incapable of arbitral or mediatory, and therefore 
civil, as distinguished from military settlement. The realization that it is 
only a state of mind, nurtured in certain historic obsessions or traditions, 
which insists upon the “‘non-justiciability”’ of certain questions may bring 
the conviction that it may be both wise and economical to cultivate that 
sense of self-restraint which will convert a political into a legal question. I 
freely confess that this may not be a propitious time to preach this doctrine 
of reason, when the Treaty of Versailles has undermined so many of what we 
had thought were established rules of law, and when the political state of 
Europe has made both life and property more precarious than for genera- 
tions. Nevertheless, the prevalent conviction, not without some historical 
foundation, that there are certain questions of vital or political interest 
which can only be settled by force should be counteracted by the assertion, 
sustained not by history but by reason, that there are no questions which 
inherently demand solution by force and that self-restraint, inspired perhaps 
by a realization of unhappy physical consequences even to the victor, 
may convert almost any international difference into a legal question. 


The CuatRMAN. The program provides that the discussion will be 
continued by Professor Quincy Wright, of the Chicago University. 

Professor Quincy Wricut. There are a great many points of view 
from which this subject might be approached. Professor Fenwick has 
shown us some of the types of questions which actually have been treated as 
legal questions and settled by legal methods. 
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Professor Borchard has pointed out and attempted to analyze the dis- 
tinction from the legal point of view and has shown us the extreme difficulty 
of creating a logical distinction; and has also, with which I entirely agree, 
pointed out some of what I might call political advantages of creating a 
category of legal questions. 


THE DISTINCTION BETWEEN LEGAL AND POLITICAL 
QUESTIONS WITH ESPECIAL REFERENCE TO THE 
MONROE DOCTRINE 


ADDRESS BY QuINCY WRIGHT 


Professor of International Law, University of Chicago 


Modern jurists have taught us that law may be viewed from many 
angles. Dean Pound has distinguished no less than twelve distinct concep- 
tions of law which men have held.!_ Thus we may view law as the framework 
of civilization; the structure which has been gradually constructed through 
the centuries like a medieval cathedral and which we had better not tamper 
with lest we unwittingly remove the keystone and cause the whole to topple 
about our ears. Or we may view it as the approximation which man has 
made to the ideal ordering of human relations. Pursuing our analogy, we 
would compare it to the architectural symmetry and detailed beauty of the 
edifice which satisfies the worshipper with a sense of the universal, the ap- 
propriate and the complete, but which stimulates the artist to ever further 
efforts at perfection. Again we may view law as the body of rules and prin- 
ciples whereby the sovereign executes his will—the plans and instructions 
which the builder must interpret and execute to realize the architect’s 
design. 

For the subject in hand, however, without disparaging the historical, the 
metaphysical, the analytic or any other points of view, it seems preferable to 
view law as a method whereby social processes can be made to run more 
smoothly and efficiently. We will regard laws, not as principles mysteriously 
deposited by history, not as immutable principles self-evident to the reflective 
mind, not as rules laid down by sovereign authority, but as rules, principles 
and standards which have been devised by men to permit a greater satis- 
faction of human and social wants. Dean Pound has proposed to call this 
point of view the engineering interpretation of law,? and under it I think we 
would distinguish legal from political questions as those questions in which 
more interests will be satisfied by a settlement according to law than by 
some other mode of settlement. 

A settlement for every claim, whether of a state or an individual, might 
doubtless be found by the application of law, but even in the most highly 
organized societies many claims are not settled in that way. Mercantile and 


1 An Introduction to the Philosophy of Law, New Haven, 1922, p. 60. 
2 Interpretation of Legal History, New York, 1923. 
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labor disputes are often submitted to conciliation or arbitration; business, 
family and even property disputes are often settled by compromise and 
agreement out of court. Claims by organized groups, such as that of ex- 
service men to special compensation, of farmers to more extensive credits, of 
children to relief from labor, may be referred to Congress in this country, and 
if that fails to the constitution-amending power. 

Within the state, however, if either party to a dispute insists upon a 
settlement by law, he can force the other to accept that settlement at least 
for the time. It is assumed that unless all parties agree upon a settlement 
out of court the law will satisfy most interests. In the present state of inter- 
national relations, however, there is no compulsory international jurisdiction 
and consequently either litigant. can frustrate settlement by law. It is as- 
sumed that the law will satisfy most interests only when all parties to the 
dispute are willing to submit to it in the particular case. Thus in interna- 
tional relations legal questions may be defined as those in which all the 
parties believe they can satisfy their interests better by the application of law 
than by some other means. 

The means which states have employed for satisfying their interests are 
force, compromise and law. Force is generally expensive, causes great suf- 
fering and its results are at best uncertain. States do not resort to it, unless 
the opponent is weak and unsupported by allies, until other means have 
failed. Compromise is also expensive. It implies that you give for what 
you get, quid pro quo. Law, on the other hand, is relatively cheap. The 
expense of conducting the most protracted trial before a court of arbitration 
or the Permanent Court of International Justice would not approach that of 
a day of modern warfare. Consequently we may assume, other things being 
equal, that a state would prefer appeal to law. The ordinary disputes of 
states are decided by that appeal through the usual instruments of diplo- 
macy without even the necessity of summoning a tribunal. 

There are, however, three conditions under which states hesitate to ap- 
peal to law: (1) where there is no law covering the dispute, (2) where there is 
no tribunal which can be relied on to apply the law impartially, (3) where the 
application of law would not give the results which the state wants. 

The first of these difficulties is relatively unimportant. International 
law is founded on treaty, custom, the authority of courts and text-writers, 
and reason. There are many questions not covered by treaty between the 
parties though the quantity of written international law is increasing rapidly. 
There are less upon which some custom, practice or precedent in all past 
history can not be discovered. Fewer still have been left untouched in the 
opinions of judges, arbitrators or text-writers; and it would be safe to say 
that there are none in which, other sources failing, a keen mind can not find 
legal reasons by analogy or by deduction from general principles. In 
practically all questions international as well as national courts can find a 
rule, a principle or at least a standard of law to apply if they take the time, 
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though doubtless on many questions it would take a brave man to prophesy 
before the event just what that rule, principle or standard would be. The 
law exists, but by the multiplication of reported cases and of law-making 
treaties it can unquestionably be made more certain.? It must be noticed, 
however, that certainty of the law does not always make litigants more will- 
ing to submit to it. Laws which are certain to disappoint the interests of 
some litigants may be less useful than uncertain laws, administered by a 
tribunal with common sense. 

The second condition presents more difficulty but, we hope, has been in 
large measure removed by the establishment of the Permanent Court of 
International Justice. The statute of the court seems to assure, so far as 
human means can assure, a tribunal absolutely impartial, learned in the law, 
and possessed of common sense. 

The third condition presents the real difficulty. Statesmen frequently 
avoid submission of disputes to law, not because they do not know the law, 
but because they know it too well. They frequently desire to support claims 
which they feel are justified by economic interest, political expediency, or 
even sound morality, but which they are fully aware are not justified by law.* 
Thus when the United States sought to protect fur seals from extermination 
in Behring Sea we had a claim which, apart from national interest, was 
sound on grounds of the conservation of a world resource, pro bona mores, 
but which the arbitration tribunal was wholly right in telling us was worthless 
at law. There may have been political reasons for insisting on the canal 
tolls exemption in 1914, but doubtless the government was well advised in 
refusing to submit the legal validity of that exemption to arbitration as sug- 
gested by Great Britain. 

This difficulty can only be met by developing the law so that it will af- 
ford full protection to all claims which are really sound from an international 
point of view. It is easy to make codes which are definite and certain. Itis 
hard to make codes that are sound. Yet the latter is much the most im- 
portant. A group of men however wise can hardly visualize all claims which 
will arise in the future unless they have at hand an enormous mass of claims 
which have arisen in the past in a society of like nature. We may therefore 
be skeptical of the benefits of codification except in fields where there is little 
controversy among the interests involved. Common law has been growing 
for eight hundred years and is not yet codified. Roman law began to be 
codified after six hundred years of growth and received final form by Jus- 
tinian a thousand years after the twelve tables. International law has been 
growing for three hundred years, among states whose character and interests 


3 Wehberg, The Problem of an International Court of Justice, Oxford, 1918, pp. 10- 
12. 

4Amos, The Science of Law, New York, 1875, pp. 348-349. 

5 Ibid., p. 353; Baty, The Supposed Chaos in the Law of Nations, Univ. of Penna. 
Law Review, Vol. 63, p. 703 (June, 1915). 
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have changed rapidly. It is not surprising that it still leaves many im- 
portant interests unprotected. Scientific development rather than certainty 
is its present need and for that we may expect more from the text-writer and 
the court than from the international conference, though in the field of 
international administration, the regulation of communication and transit, 
the suppression of abuses such as opium, white slave and arms traffic, and 
establishment of commercial standards, where political interests are not 
greatly involved, the latter has been a valuable instrument of legal advance.® 

Until the law has become more completely developed, we may expect 
states to reserve the right to refuse submission of claims which they feel are 
economically, politically or morally justified but not yet recognized by inter- 
national law. That, as I understand it, is the meaning of the reservation, 
usually found in arbitration treaties, of vital interest and national honor. 
Political questions, then, are those questions in which states rely on economic, 
political, moral or other claims not as yet recognized by international law. 

In asserting the Monroe Doctrine, does the United States rely on such 
claims? If we could secure all the prohibitions and privileges we claim 
under the doctrine by the impartial application of law it may be assumed that 
as sensible people we would prefer to secure them in that way. 

What is the Monroe Doctrine? 

In one sense the Monroe Doctrine symbolizes a sentiment with no 
precise meaning at all. It is a shibboleth which from the standpoint of 
arousing the American people is certainly not obsolete. In this sense it has 
the same relation to international law as the flag, the highly colored news- 
paper, the political orator and other stimuli of emotion. Foreign nations 
have learned to take cognizance of the fact that in the United States the 
Monroe Doctrine is associated with highly charged emotional dispositions 
which if aroused may lead the United States to action wholly regardless of 
law. 

In a second sense the Monroe Doctrine is a declaration of political 
principles capable of universal application. As the Declaration of 1776 
proclaimed independence and security for the states within the United 
States, so the Monroe Doctrine proclaimed independence and security for 
the states outside of the United States. In his message of December 3, 1822, 
President Monroe expressed profound sympathy with the movements for 
popular control and national independence in Greece, Portugal and Spain, 
as well as in South America, declaring it a “sacred maxim, equally with the 
government and the people, that the destiny of every independent nation in 
what relates to such improvements of right belongs and ought to be left 
exclusively to themselves.”” The aged Madison, consulted by President 
Monroe on the Canning proposal of 1823, asked whether it would not be 


6 Hudson, Address, American Branch of International Law Association, New York, 
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“honorable to ourcountry . . . toextend the ‘avowed disapprobation’ 
of the project against the Spanish colonies to the enterprise of France against 
Spain herself and even to join in some declaratory act in behalf of the 
Greeks?”’® Though dissuaded from this step by his Secretary of State, 
President Monroein his famous message of December 2, 1823, rested American 
opposition to European interposition in the countries of the new world upon 
their existing independence and the popular character of their institutions 
rather than upon their geographical position. ‘‘The political system of the 
Allied Powers is essentially different from that of America. This difference 
proceeds from that which exists in their governments. . . . With the 
governments who have declared their independence and maintained it, and 
whose independence we have on great consideration and on just principles 
acknowledged, we could not view any interposition for the purpose of op- 
pressing them or controlling in any other manner their destiny by any 
European Power in any other light than as the manifestation of an un- 
friendly disposition toward the United States.’’ It was doubtless in view of 
these phrases that President Wilson found it consistent on January 22, 1917, 
to propose a Monroe Doctrine of the world ‘“‘that no nation should seek to 
extend its polity over any other nation or people, but that every people 
should be left free to determine its own polity, its own way of development, 
unhindered, unthreatened, unafraid, the little along with the great and 
powerful.” 

In this sense, there is no opposition between the Monroe Doctrine and 
international law. The Monroe Doctrine is merely a statement of the 
fundamental principle of international law, the right of states to independ- 
ence, to freedom from invasion and from intervention; principles which, 
though subject to exception in the rights of reprisal and defensive interven- 
tion and in the special rights which derive from the fact of war, are rec- 
ognized as fundamental in all treatises on international law, in the formal 
declarations of the American Institute of International Law, and in Article 
10 of the League of Nations Covenant. 

In a third sense the Monroe Doctrine is a claim by the United States of 
the right to maintain certain definite policies with regard to the Western 
Hemisphere. It proceeds from the facts of geography and may well be 
called a regional policy. So far as recognized and observed by foreign gov- 
ernments, the term “regional understanding”’ seems not inapplicable. It 
was this sense of the doctrine which Secretary of State John Quincy Adams 
persuaded his chief to emphasize in the message of 1823 in such phrases as 
the following: ‘‘ With the movements in this hemisphere we are of necessity 
more immediately connected. . . . Inregard to these continents, circum- 
stances are eminently and conspicuously different. It is impossible that the 
Allied Powers should extend their policy and system to any parts of either 
continent without endangering our peace and happiness.” 


8 Moore, Digest, 6: 397. 








62 


Specifically, what policies has the United States pursued under this 
sense of the doctrine? Diplomatic history, I think, will show that we have 
asserted three prohibitions for non-American countries and have assumed 
three privileges for the United States. Let us see how many of these policies 
might be secured by a rigorous enforcement of general international law. 

(1) Inthe first place, we have insisted that no non-American Power may 
seize the territory or forcibly subvert the independence of sovereign American 
states. In principle, seizure of the territory or subversion of the independ- 
ence of any sovereign state is contrary to recognized international law, but 
an exception is recognized in the so-called right of conquest. Conquest is 
treated by most text-writers as giving title to territory, though some add the 
qualification that it must be validated by ‘a ‘cession’ either expressed or im- 
plied on the part of the dispossessed state.’’® A resolution of the Pan-Ameri- 
can Conference of 1890 which declared ‘‘the principle of conquest shall not 
during the continuance of this treaty of arbitration be recognized as ad- 
missible in American public law”’ failed of ratification along with the arbi- 
tration agreement;'® but the same principle seems to be recognized in the 
resolutions of the American Institute of International Law of 1916 which as- 
sert the rights of existence, of independence and of territory of states, and in 
Article 10 of the League of Nations Covenant by which the fifty-four mem- 
bers of the League have agreed to respect the territorial integrity and existing 
political independence of each other. If these principles were universally 
enforced, our first demand under the Monroe Doctrine would seem also to be 
effected. 

(2) Actual conquest, however, may readily be concealed under the form 
of treaty; consequently, the United States since the time of Polk has as- 
serted that non-American Powers can not acquire even by treaty or agreement 
territory or privileges which might interfere with the independence of sover- 
eign American states. It would be difficult to prove that international law 
in itself prevents the making of such treaties—in fact, a large proportion of 
political treaties provide for the transfer of territory or limitation of the 
independence of one of the contracting parties. It is interesting to notice, 
however, that in 1917 the Central American Court of Justice found in an 
elaborate opinion that the 99-year lease to the United States of territory on 
the Gulf of Fonseca, by Nicaragua, violated a ‘‘ primordial interest’’ of Sal- 
vador." Apart from the interest which Salvador derived from special 
treaties, the court found that “the menace to the national security”’ of Sal- 
vador involved in the lease was grounds for voiding it under recognized 
principles of international law. Reference was made to the Magdalena 
Bay, the Agadir, and other incidents illustrating the general assumption by 
states of a right to protest cessions of territory by their neighbors involving 
danger to themselves. International law is perhaps developing a more 
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comprehensive law of real estate transfers by which the right of states to 
cede territory and to acquire territory by cession will be limited when such 
transfers affect the interests of neighboring states or of the society of nations 
as a whole. Whether or not this doctrine can be supported by customary 
international law at present, it would seem that the non-American members 
of the League of Nations have barred themselves from acquiring territory by 
cession in the new world by Article 21 of the Covenant which recognizes the 
validity of “regional understandings like the Monroe Doctrine.’’ The 
Monroe Doctrine has long been understood to prohibit such acquisitions. 
Can not the United States successfully urge before a court of law that any 
cession or lease of American territory to a non-American party to the 
Covenant is void? Though states in general do not benefit by a treaty to 
which they are not a party, general international settlements benefiting third 
states have been “‘regarded as an offer to third states capable of acceptance 
by conduct.’’” This principle has been asserted particularly in regard to 
neutralization treaties, but it seems probable that the formal recognition of 
the validity of the Monroe Doctrine in the League Covenant might be re- 
garded as an international settlement, the benefits of which all states, even 
those not parties to the Covenant, may claim at law. 

(3) Apart from conquest and cession, the territory and independence of 
states may be imperilled by indirect encroachments. The United States has, 
therefore, in recent years extended the Monroe Doctrine so as to forbid non- 
American states or private companies under their control from exercising 
substantial political or even economic influence in independent American states 
without the consent of the United States. President Roosevelt, it is true, 
in 1901 professed that ‘‘ we do not guarantee any state against punishment if 
it misconducts itself, provided that punishment does not take the form of the 
acquisition of territory by any non-American Power,” but two years later he 
took measures to stop the blockade of Venezuela undertaken by Germany, 
Great Britain and Italy. In 1912 the Senate, alarmed by the reported foot- 
hold of a Japanese company in Magdalena Bay, Lower California, passed a 
resolution, referred to as a ‘‘statement of policy allied to the Monroe Doc- 
trine,”’ opposing the possession of naval bases threatening the safety of the 
United States by ‘“‘any corporation or association which has such a relation 
to another government, not American, as to give that government practical 
power of control for naval or military purposes.’’ In his Mobile address of 
October, 1913, President Wilson, after referring to the danger that states 
which are “‘obliged to grant concessions are in this condition, that foreign 
interests are apt to dominate their domestic affairs,” rejoiced in the prospect 
that the Latin American countries ‘‘will now be emancipated from these 
conditions and we ought to be the first to take part in assisting in that 
emancipation.” These applications of the Monroe Doctrine to indirect 
control were well summarized in Secretary Hughes’ statement of August 30 
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and November 30, 1923, that the doctrine is ‘‘ opposed (1) to any non-Ameri- 
can action encroaching upon the political independence of American states 
under any guise, and (2) to the acquisition im any manner of the control of ad- 
ditional territory in this hemisphere by any non-American Power.”’ 

Could the United States protect the Latin American countries from such 
subtle aggressions by appeal to international law alone? There is certainly 
no rule of law which prevents states making improvident contracts for 
economic concessions or loans, and various forms of reprisal seem to be rec- 
ognized as justifiable measures of self-help to protect citizens abroad under 
general international law, and even under the League of Nations Covenant, 
if we may judge from the results of the Corfu controversy.“ The Second 
Hague Convention of 1907, which gave partial recognition to the Drago 
Doctrine, makes the use of force for the collection of public contract debts 
illegal unless an offer of arbitration is refused. Though the United States 
might occasionally rely on this convention to prevent non-American reprisals 
or other indirect threats at the independence of American states, it seems 
doubtful whether this doctrine or any rule of law can prevent the develop- 
ment of non-American influence in undeveloped American countries through 
concessionaires and immigrants. The opposition which the United States 
has effectively offered to the gaining of certain oil concessions by European 
companies in the Caribbean region was based, not on appeal to law, but on 
political considerations." 

(4) On the positive side of the Monroe Doctrine, the United States has 
claimed the privilege of intervening in controversies between American and 
non-American states to protect the territory and independence of the former. 
Thus President Cleveland insisted in 1895 that the Venezuelan-British 
Guiana boundary dispute be settled by arbitration. There appears to be a 
tendency to claim a similar privilege of intervention in disputes involving 
American states alone. Though in the past American states have often 
chosen European sovereigns to arbitrate or mediate their disputes, there 
seems to be a tendency for Americans to monopolize such positions. Thus, 
in the recent territorial disputes between Chile and Peru and between Costa 
. Rica and Panama, possible mediation by the League of Nations became un- 
necessary because of the decision of the parties to submit the questions to 
American arbitration. In the Panama case the presence of American ma- 
rines in Panama perhaps aided that government in arriving at this happy 
decision. Though this policy, if indeed it be a policy, of confining American 
arbitrations and mediations to Americans could hardly be considered a part 
of the Monroe Doctrine, it is allied to it and presents interesting possibilities 
in view of the general participation of Latin American states in the League of 
Nations. We may, however, ask whether the Cleveland doctrine, which is 
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unquestionably recognized as part of the Monroe Doctrine is also, as Presi- 
dent Cleveland asserted, supported by principles of international law. 

The right of states to intervene in disputes not directly concerning them 
was approved by Grotius, Vattel, Creasy and others when the object of such 
intervention was to prevent violation of the fundamental principles of inter- 
national law. ‘‘ We follow,” writes Grotius, ‘“‘the opinion of Innocentius, 
and of others who say that war may be made against those who sin against 
nature: contrary to the tenets of Victoria, Vasquius, Azorius, Molina, and 
others: who seem to require, in order to justify a war, that he who under- 
takes it should be either injured in his own person, or in the country to which 
he belongs, or that he should have jurisdiction over him whom he attacks.” ® 
Mr. Root, in addressing this society in 1915, approved the principle that 
“‘wherever in the world the laws which should protect the independence of 
nations, the inviolability of their territory, the lives and property of their 
citizens are violated, all other nations have the right to protest against the 
breaking down of the law,”’ but he thought the principle would constitute ‘‘a 
change in theory.” 

This change in theory has actually been accepted by the fifty-four mem- 
bers of the League of Nations who, in Article 10 of the Covenant, have 
recognized both the right and the duty of each to take such action as it deems 
appropriate to “preserve as against external aggression the territorial in- 
tegrity and existing political independence” of any other member. Thus in 
claiming the right to compel non-American states to settle their territorial 
disputes with American states by law rather than force, the United States is 
asserting no more than the right which members of the League have at- 
tributed to themselves by the Covenant. 

(5) A more extensive privilege which the United States has claimed 
under the Monroe Doctrine is that of intervening in the domestic affairs of 
Latin American countries to prevent intervention by non-American Powers. 
In his message of December, 1904, President Roosevelt said: ‘‘ Chronic wrong 
doing, or an impotence which results in a general loosening of the ties of 
civilized society, may in America, as elsewhere, ultimately require interven- 
tion by some civilized nation, and in the Western Hemisphere the adherence 
of the United States to the Monroe Doctrine may force the United States, 
however reluctantly, in flagrant cases of such wrong doing or impotence, to 
the exercise of an international police power.’’? Under this or some other 
theory we have intervened in Cuba, Panama, Haiti, Santo Domingo, Nic- 
aragua, Honduras, and Mexico. With the first three of these countries we 
have made treaties by which they recognize our right to so intervene in the 
future. In such cases the intervention could doubtless be supported by 
international law, but in countries with which we have no such treaties in- 
tervention seems contrary to international law, unless there is ‘‘an instant 
and overwhelming necessity for self-defence’’ as described by Secretary of 
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State Webster in the Caroline incident. Intervention in Cuba in 1898 and 
the pursuit of Villa in Mexico in 1916 might come within that category, but 
not the preventive interventions in other Caribbean countries. This phase 
of the Monroe Doctrine rests on policy and power, not on law, though if the 
United States can prove general recognition of this policy as part of the 
Monroe Doctrine, members of the League may be barred from protest by 
Article 21 of the Covenant. 

(6) A final privilege which the United States has been said to claim, or 
at least to exercise, under the Monroe Doctrine or some other doctrine is that 
of acquiring territory and political or economic influence in American terri- 
tory whenever and by whatever means it pleases. The expansion of the 
United States at the expense of Mexico and Spain, the acquisition of the 
Canal Zone at the expense of Colombia, the development of American naval 
bases, quasi-protectorates, and oil concessions in the Caribbean are cited as 
illustrations of this policy, in spite of the express repudiation of American 
land hunger by Presidents Roosevelt and Wilson and more recently by Secre- 
tary Hughes. 

Mr. Huntington Wilson, Assistant Secretary of State in the Taft ad- 
ministration, in explaining the policy of that administration, complained of 
the ‘‘ great pertinacity ’ with which certain European Powers, because of the 
inchoate state of American foreign policy, have ‘“‘ poached upon our preserves 
in the Caribbean and even on the Isthmus itself.’”""* President Lowell has 
referred to the interpretation of the Monroe Doctrine, “rarely asserted, often 
repudiated but nevertheless widely entertained,” which asserts that ‘‘Cen- 
tral and South American states are a game preserve from which poachers are 
excluded but where the proprietor may hunt as he pleases. Naturally the 
proprietor is anxious not only to keep away the poachers but to oppose game 
laws that would interfere with his sport.” Clearly this policy, which the 
United States has never formally approved nor associated with the Monroe 
Doctrine, cannot be supported by international law. Possibly, on the other 
hand, there is some truth in the intimation of President Lowell that some 
Americans oppose more rigorous enforcement of international law because of 
the effect it would have on this policy. 

In conclusion, we may say that in so far as the Monroe Doctrine forbids 
non-American aggression against the territory or independence of American 
states, it but asserts a principle of general international law specifically rec- 
ognized by the League of Nations. In so far as it forbids non-American 
acquisition by cession in the new world, it can find support in some inter- 
national law precedents and in Article 21 of the League of Nations Covenant. 
In so far as it forbids non-American reprisals or economic control of American 
countries it can find some but not full support in the second Hague Conven- 
tion of 1907 and in the Drago Doctrine. Thus in its negative aspect the 
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Monroe Doctrine is in the main supported by international law and treaties, 
though its most recent interpretations rely on political considerations 
alone. 

On its positive side, in so far as the Monroe Doctrine authorizes 
the United States to intervene to prevent illegal assaults upon the territory 
and independence of American states, it is supported by principles accepted 
by many authorities on international law and by the members of the League 
of Nations. In so far as it authorizes the United States to exercise a police 
power in American countries, it is supported by special treaties with some of 
those countries and perhaps in part by Article 21 of the League Covenant. 
In so far as it authorizes American imperialism and spheres of interest in the 
Caribbean, it is not supported by law, but it does not seem that this policy is 
really part of the Monroe Doctrine. 

In view of the fact that recent American statesmen have repeatedly as- 
serted that the doctrine is to rest on the policy of the United States alone, 
resisting attempts at its legal definition and acceptance either in the League 
Covenant or by the Pan American Conference, we may conclude that those 
phases of the doctrine unsupported by law, and perhaps future interpreta- 
tions not yet disclosed, are regarded as its most important feature. 


The CHAIRMAN. The continuance of this discussion among the mem- 
bers of the Society will be participated in by Professor Dickinson, of the 
University of Michigan. 

Professor Epwin D. Dickinson. I was not aware that I was going to 
be called formally. 

May I first express a feeling, which I am sure everyone here shares, that 
the three very excellent papers which we have heard this morning have more 
than justified the existence of this committee. In scientific research a 
negative result is frequently quite as important and quite as valuable as an 
affirmative result; and even if the committee should do no more than arrive 
at the conclusion that there is only an evanescent unreality in this distinction 
between legal and political questions, I think the committee’s labors would 
be abundantly justified. I hope that the committee will be continued. 

I have been thinking a little of this question, as I listened to the papers 
this morning, from the point of view of one who has to spend much of his 
time in the cases, and I have been thinking of it a little as compared with the 
distinction between legal and political questions made by our courts under 
the national constitution. 

On the one hand, our Supreme Court is constantly deciding cases, or 
frequently deciding cases I had better say, which, viewed analytically, I sup- 
pose we would all concede involve political questions. A western State 
adopts a statute with respect to the use of the injunction in labor disputes. 
There is no precedent. There is a general doctrine about due process of 
law which the court itself has said must be defined by judicial inclusion and 
exclusion; and having to pass upon the case, involving essentially, I believe, 
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a political controversy, the court judicially excludes it and holds the statute 
unconstitutional and void. Another western State adopts a statute pre- 
scribing the weight of loaves of bread, and again the Supreme Court judi- 
cially excludes it, finding it unreasonable, unconstitutional and void. I 
suppose that if we analyze such controversies in the abstract we are likely 
to regard them as political controversies. 

On the other hand, considering cases having international complications, 
let us suppose that the question is involved, as it has been involved in two 
very recent workmen’s compensation suits, whether the claimant in a com- 
pensation proceeding has been resident in an enemy country. Let us say, 
for instance, that one claimant is a Czecho-Slovakian and that another is an 
Hungarian. The first question to decide in each case is whether the claim- 
ant has been resident in an enemy country, or in a friendly country, or in one 
which by political recognition in the meantime has become a friendly coun- 
try. The courts in such cases hold that whether the country of claimant’s 
residence is de facto or dé jure a part of a friendly state is a political question. 

Or suppose we have involved in litigation a matter of disputed boundary 
and our Executive has taken a stand on the question. The Executive’s 
stand is likely to be controlling. The question is political and the courts 
are incompetent. And yet a boundary dispute, viewed analytically and in 
the abstract, is as preéminently a justiciable question as any question likely 
toarise. Frequently it is a matter of the interpretation of a treaty, which all 
the speakers seem to agree is to be regarded as a legal question. Let sucha 
question be presented to our courts, however, and let the political depart- 
ment or the legislative department or both take a decided stand as to what 
the treaty means, and the court will be very much influenced if not controlled 
by the interpretation which the political departments have adopted. 

Among other available illustrations, there is the question of the recogni- 
tion of a new government or state, which has been so troublesome in recent 
years. Our courts, when called upon to deal with a problem involving such 
governments or states, regard the determination of their status as political 
and the decision of the political department as conclusive. Why? Does 
not the illustration suggest, as Mr. Borchard intimated, that it is not any- 
thing inherent in the controversy which makes it legal or political; it is 
rather a matter of the nature of the proceeding to which we have allocated 
the settlement of controversies of this particular kind. Under our national 
organization we have allocated the settlement of certain controversies to the 
political departments and certain others to the judicial. Some of those 
that we have allocated to the judicial department are preéminently political 
in nature, and many, if not most, of the important international questions 
which we have allocated to the political departments for settlement, because 
of the control of those departments over international] relations, are in na- 
ture preéminently justiciable or legal. 

This is just another angle from which we may look at the problem. 
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The analogy is imperfect but it may perhaps reflect a little more light upon 
the matter. It seems to me that it lends added support to the thesis which 
Professor Borchard defended so brilliantly, namely, that there is nothing 
intrinsically political in one kind of controversy or another. It is chiefly 
a matter of the machinery or method by which we elect to secure settlement. 

I am not speaking now about the determination of matters of general 
principle or policy or the laying down of general rules; I am speaking about 
the settlement of controversies. I am inclined to think that there is nothing 
intrinsically political in one kind of controversy or intrinsically legal in 
another. I should like to raise the question whether it is not a matter 
determined primarily by two factors. Mr. Borchard stressed one of these 
and I would like to stress the other a little more in concluding. 

Is it not a matter, first, of willingness? Are we willing to submit con- 
troversies to judicial settlement? If we are, then I think they are justiciable 
or legal controversies. If there is no rule exactly applicable, there is reason, 
there is precedent by analogy; in short there is a method by which we may 
make a rule suited to the case. 

The other factor which I would like to emphasize a little more than Mr. 
Borchard did is the matter of available institutions. Is it not important 
that we have, first, willingness and, second, that we have an institution of a 
judicial character to which we may submit the controversy? 

If we can have these two, I do not know of any reason why most of the 
so-called political controversies may not, by the slow processes of attrition, 
be taken over, determined in judicial proceedings, and made justiciable or 
legal controversies. 

Possibly we have overemphasized the significance of the refusal of the 
great Powers to accept obligatory jurisdiction, as it has been called, for the 
Permanent Court at the Hague. For myself, I cannot help thinking that 
in view of the present distracted state of the world it may have been better 
that the great Powers declined for the present to accept compulsory jurisdic- 
tion. At present it seems much more important that we have an institution. 
We now have it! If we wish to submit certain of these so-called political 
controversies to a court, we have the court. Let us develop willingness as 
fast as we are justified by experience. Let us not be afraid to adventure a 
little. Eighteen or twenty of the smaller states have already indicated their 
willingness. Their experience should be of very great value, not only to the 
smaller states, but to the great states. 

So it seems to me after all—and by way of conclusion—that it is prob- 
ably just a matter of two things: of the will to judicial settlement, as Mr. 
Borchard put it, and of having the available institution capable of giving us 
judicial or legal settlement in which we may develop confidence as time goes 
on. 


The CHarRMAN. The question is still open for discussion by members 
who wish to take part in it. 
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Professor Witu1aM I. Hutu. I have been very much interested, in- 
deed, in the three papers which have been presented, and in Professor Dick- 
inson’s discussion of them, for various reasons; but I still find myself some- 
what uncertain as to the precise difference of opinion which is said to have 
arisen in our committee and as to the precise question which is before the 
Society this morning. From the papers I gathered that there are at least 
four questions which have arisen. 

In the first place, is there a difference in reality between political and 
legal questions? I gathered from all three of the papers that there is a 
difference in reality between political and legal questions. 

In the second place, assuming that this difference in reality exists, is it 
possible to define the difference? It would seem to me that the authors of 
the papers were rather pessimistic as to the possibility, at least at present, 
of defining this difference in reality which we assume to exist. 

In the third place, assuming that there is a difference in reality, and 
that this difference is capable of definition, can those questions which are 
at present political be transferred to the category of those which are legal? 
Especially from Professor Borchard’s paper I gathered that there would be a 
consensus of agreement that this transfer can be made. 

In the fourth place, assuming that this transfer of questions from the 
political to the legal category can be made, what is the agency by which the 
transfer can be effected? Professor Dickinson has just referred to the ex- 
istence of a judicial institution, an institution which is capable of giving 
judicial settlement to questions brought before it. But is there not a still 
more vital and critical need to be filled? Namely, by what instrumentality 
can these so-called political questions be brought before the judicial in- 
stitution? You cannot get judicial settlement, of course, unless you can 
bring the case before a court. You may have the court; you may have a 
legal question or a justiciable question, but unless you can bring the two 
things together, you cannot arrive at a judicial settlement. It is like making 
a rabbit pie, to use a homely illustration: you must first catch the rabbit; 
you must first get the question susceptible of adjudication before the 
court. 

I recall at this moment two very interesting experiments in attempting 
to answer this question. The first was made, you remember, in the treaties 
of 1911, the identic treaties between the United States and Great Britain and 
the United States and France, under the Taft Administration. The Inter- 
national High Commission of six men, three Englishmen and three Ameri- 
cans, or three Frenchmen and three Americans, was to investigate the facts 
in any dispute, and then if by vote of five or six they could agree that the 
dispute, on the basis of those facts, was a justiciable one, then they, the 
International High Commission itself, should send the question to the court 
or to a tribunal of arbitration. This experiment failed, very much to the 
regret of most of us, I venture to say. But perhaps the world is not yet 
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ready for what might be called an international grand jury, a jury not only 
of inquiry, but a jury of presentment as well. 

And so another interesting attempt has been made to get cases before 
the court, an attempt, namely, which was embodied in the report of the 
commission of which Mr. Root was a member, proposing the Permanent 
Court of International Justice. The proposition at first embodied a pro- 
posal for so-called compulsory jurisdiction based upon our own American 
experience with the United States Supreme Court. It was proposed that 
either party or any one party to a dispute should have the right to bring its 
case before the court. I sincerely hope that when the United States does 
join the International Court of Justice it will make a sincere and successful 
effort to put into practice in the World Court this American experiment 
which has worked so well among the States of the Union. For certainly it 
seems to me that if we can answer this fourth question, we will answer all of 
the four. We learn to walk by walking. We learn to swim by swimming. 
We learn what disputes are genuinely legal by submitting them to the test 
of the courts; and I believe that if we can put into fruitful operation on the 
world stage this American experiment, we will answer all four of these ques- 
tions concerning political and legal disputes. 

I am encouraged to believe that this experiment will again be tried and 
will be found successful, chiefly because the International Court of Justice, 
like our own Supreme Court, lacks the so-called sanction, military or eco- 
nomic sanction, for the enforcement of its decisions,—another great Ameri- 
can principle in the judicial settlement of disputes, which certainly must 
always be adhered to in connection with international justice so far as 
America has anything to do with it. 

Mr. Epwarp A. Harriman. Mr. Chairman, it seems to me that 
Professor Dickinson has arrived at the right conclusion in this matter; 
and the reason that he has done so is that he approaches the subject, as he 
says, from a study of the cases. 

Suppose that the State of Virginia sues the State of West Virginia in 
the Supreme Court of the United States, on any ground whatever, and that 
the counsel for the defense demurs to the petition or the complaint. On 
what ground does he demur? Does he demur upon the ground that the 
petition raises a political question? No. He demurs upon the ground that 
the petition fails to state a cause of action. 

There is an illustration, it seems to me, which shows that there is no 
fundamental difference between legal and political questions. When we 
have a court which has unlimited jurisdiction over contending parties, as the 
United States Supreme Court has over the States of this Union, then the 
only question that arises is whether the defendant has infringed the rights 
of the plaintiff. And that is a legal question. 

The difficulty with this question before the committee arises from the 
fact that, as has so often been said, international law is an inexact expression. 
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The Treaty of Versailles has made international law an exact expression 
for those nations which adhered to that treaty. 

A decision of the Permanent Court of International Justice is a legal 
decision based upon rules of law, because that court is an organ of the League 
of Nations. While its sanctions are limited, it is not correct to say that the 
court has no sanctions. Under Part XIII of the Treaty of Versailles, the 
court has power to pronounce a decree of limited outlawry against a de- 
faulting nation. That is to say, it may authorize the other members of 
the organization to take steps against the defaulter as an outlaw beyond the 
protection of the court. 

The question, as Professor Dickinson has said, is whether you are willing 
to submit the question to a judicial tribunal and whether there is a judicial 
tribunal to which it may be submitted. 

Admiral Witi1aM L. Ropcers. Asa naval officer addressing a body of 
international lawyers, I feel it is necessary first to justify myself by pointing 
out that the navy lives under the rule of international law just as the ordinary 
citizen lives under that of municipal law. Although my knowledge of the 
history and literature of international law is slight, yet like all naval officers 
of all countries I have practiced certain forms of that law since before I came 
of age. 

Law is a rule of conduct enforced by an impartial and unemotional 
authority. When interest and emotion take part in the decision of any 
disputed case, it is not truly justiciable matter and the application of rules 
of law is inappropriate and often ineffective. Daily in the newspapers we 
see accounts of how counsel, having bad cases in law, try to make the jury 
decide the case on emotional grounds. 

As law, or rather juristic method, is not suitable to decide matters 
lying within the emotional field, the world long ago found a practicable 
mode of dealing with such subjects. It is by the way of diplomacy,—an 
earlier and more primitive form of settling disputes than is law. When 
emotions or strong interests govern large bodies of men, they refuse to submit 
to law. We see this in every strike and riot, when appeal is constantly 
made to diplomacy, although there is plenty of law which neither party nor 
(frequently) the government thinks of applying. It is the business of di- 
plomacy, and usually within its capacity, to take the poison of emotion out 
of disputed cases and reduce them to justiciable shape, just as the processes 
of chemistry take the poison out of denatured alcohol. 

A decision of a court of law is enforceable by any means of power avail- 
able to the court. In international law, if courts are called in, either the 
disputants or else the third parties acting as judges must enforce the decision. 
But disputants will enforce the decision, short of war, only when national 
emotions and interests are not seriously involved. Against national interests 
of great states municipal and international law are alike powerless. There- 
fore, only such parts of international law are rightly codifiable as experience 
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has shown to be not liable to develop national emotionality. If any question 
of international relations excites serious national emotion, no code is ade- 
quate to deal with it. Diplomacy first must so manipulate the subject that 
it may be brought. within the possibility of submission to juristic considera- 
tion. 

We must remember that American justice is one thing; French justice is 
another thing, and Chinese and Hindoo justice differ from both. Yet all 
are sufficiently satisfactory to their own peoples, but to them only. Fre- 
quently nations cannot agree as to what is justice, and frequently also, they 
do not want it. They do want prompt end to disputes without resort to 
war. A world court of justice appeals to Americans brought up to regard 
the United States Supreme Court as the ideal in the way of judicature, but 
the world does not want that article nor its methods. It is, therefore, to be 
expected that nations whose governmental strength is great will always re- 
fuse to accept codifications of international law except about matters which 
it is foreseen will never, even in special cases, arouse much national ex- 
citement. 

It is for these reasons that I can see no place at present for a powerful 
and serviceable international court of justice. Nations distrust such a 
court’s verdict in great affairs; for absolute impartiality in great matters 
is imaginable only, but far from realizable. Take, for instance, an interna- 
tional prize court of appeal and consider if it can offer a prospect of absolute 
or even reasonable impartiality. Waris waged to reduce an enemy to terms. 
The destruction of his economic means of support by interruption of traffic 
promotes this objective. Thus the prosperity of neutral Powers is affected 
by the war, for all are interested in the commerce of the belligerents as well 
as in their own. It is assumed by those who urge international prize courts 
that national courts may favor their own governments and nations. Let us 
grant that it is so; nevertheless, belligerents will never wish to drive neutrals 
to war against them. The selfish thought that the court must beware of 
turning neutral activities against its own people will therefore serve to 
prohibit partiality by such courts. Although a world prize court of appeal, 
controlled by neutral judges and neutral interests, is alleged to be ideal, there 
is no reason to believe that such a neutral court will be able to exert more 
than a limited impartiality; for neutral interests demand that they shall 
prevail over belligerent interests. Neutral Powers engaged in commerce 
desire national profiteering, while belligerents are experiencing the great 
economic disaster of war. As a world court could not attain perfect neu- 
trality, it could not expect to be trusted to reverse national prize court 
decisions. 

The operation of arbitral courts is one of the duties diplomacy includes 
within its sphere. Since no subject of dispute is capable of justiciable solu- 
tion while emotions are active, it is the task of diplomacy by negotiation to 
reduce the dispute to an acceptable formula, embodied in a protocol covering 
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the nature of the facts, the evidence admissible, and the mode of procedure; 
so that legal or quasi-legal processes may be applied by an arbitral court. 
Diplomacy, supported when desirable by an arbitral court, is a practical 
thing that the world is familiar with, and in great matters it is capable of 
more satisfactory work than a permanent international court of justice. 

Professor JAMES W. GARNER. Mr. Chairman, in my judgment, it is 
quite futile to attempt to define or classify legal and political differences. 
I agree with the statement that has been made by a noted scholar that it 
is much easier to feel the distinction than it is to define it. The attempts 
to define the distinction have not been successful. 

You heard the definition of Oppenheim quoted here this morning, that a 
political difference is one which arises from a conflict of political interests. 
That definition does not get us anywhere. 

Another definition is that a political difference is one which puts into 
play the vital interests of the country. That definition is scientifically 
objectionable, because it makes the magnitude or importance of the interest, 
rather than the nature of the dispute, the test. If you take the generally 
accepted orthodox definition you will raise a host of questions. 

When you say that a legal difference is one to the settlement of which 
you can apply rules of law, what do you mean by rules of law? Do you mean 
the rules of municipal law or the rules of international law? If you mean 
the rules of international law, do you mean those which are universally 
accepted, or do you mean the Anglo-American rule or the Continental rule 
or the American rule? Do you mean the rules of positive international law 
only, as Professor Basdevant contends? He says a legal difference is one to 
the decision of which the rules of positive international law are applicable. 
He, therefore, would rule out of the category of legal differences those to 
the settlement of which you can apply the customary rules of international 
law. So that your category of legal differences would be reduced to a very 
small proportion indeed. 

As a matter of fact, there is no clear line of distinction between the two 
classes of differences. Most political differences have what is sometimes 
called a legal core, and in the discussion of controversies among diplomats 
an effort is always made to find that legal core so as to bring the controversy 
within the category of legal differences. 

We have a striking illustration now in this unhappy controversy that 
has been precipitated between this country and Japan. Most Americans 
say that it is a political controversy. But the newspaper press announced 
yesterday morning that the Japanese Government proposes to invoke the 
treaty between the United States and Japan,—in other words, to bring this 
dispute into the category of legal differences. I am frank to confess, if the 
Japanese Government is not able to do that, it seems to me that it is at least 
an arguable question whether it could not invoke the doctrine of equality of 
states, which was discussed this morning, as a principle of international law. 
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It might also invoke the well-settled rules of practice and international 
comity which states have habitually observed in the past? 

So legal differences often have a political aspect. The British Govern- 
ment offered to arbitrate the Panama Canal tolls controversy. The United 
States refused, doubtless because of the political aspects of the question, 
although it was admittedly a legal difference. 

At the meeting of the Institute of International Law at Grenoble in 1922, 
and upon the proposal of our colleague, Professor Brown, the Institute took 
up the consideration of this question, and a very learned report was presented 
by Professor Brown and M. Politis, which came to the conclusion, which I 
think was wise, that it was impossible to define or to classify justiciable 
disputes or political differences; and what they undertook to do was to 
formulate a general rule under which you could bring the great mass of 
differences and make the non-justiciable differences the exceptional ones. 
So the Institute adopted a rule which I think reads as follows: 

All differences, whatever their character, or whatever their origin, 
are susceptible of judicial determination as a general rule (régle générale), 
subject to this reservation, namely, that if the defendant state contends 
that the difference is not a justiciable dispute, the question shall be 


referred to the Permanent Court at The Hague for decision as to whether 
it is a justiciable or a non-justiciable controversy. 


Professor Brown and M. Politis proposed that in case there was any 
rule of law governing the controversy, the question of the justiciability of 
the dispute should not be submitted to the court. In other words, if I 
understand it, they took the position that if there was no rule of law govern- 
ing the controversy, it was not a justiciable question, and therefore should 
not be sent to the court. 

The Institute overruled Professor Brown and M. Politis on this ques- 
tion, and adopted a rule that every dispute, whatever its character or origin, 
should be submitted to the Permanent Court for the purpose of determining 
its justiciability or its non-justiciability in case the question was raised, 
regardless of whether or not it was a legal difference. In other words, the 
Institute took the position that it was not a suitable test to determine the 
justiciability of a question to say that there must be a rule of law governing 
the controversy. Professor Brown naturally feels that the Institute made a 
great mistake in overruling him on this proposal. I have not time to ex- 
press my own opinion upon it. But Professor Brown is here, and I hope he 
will take occasion to say what ought to be said on that question upon which 
he was overruled. 

Mr. Exttery C. Stoweiu. It seems to me that this is a very interesting 
discussion. I think the papers that we heard this morning are perhaps the 
most remarkable series of papers that I have ever heard. They are really 
most enlightening. They have covered the subject so well that I think it is 
hardly necessary to comment, and I doubt if I could add anything; but I 
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think that we in our study of international law have been a good deal on the 
wrong track. I think somewhere Dean Pound, of Harvard, has indicated, 
as perhaps we all know, that international law has been very much developed 
by natural law; and the natural law confused states with individuals, so 
that states were talking about their rights and building up a great system of 
subjective law. That had a greatly beneficial effect; it made the peoples of 
the world think about right; it made them include ideas of morality and right 
in their estimate of international affairs. But it foisted off on the world a 
system that had little relation to the actual practice of states. We have 
today in consequence a whole mass of rules of international law that are not 
in harmony with actual practice. Professor Borchard’s paper brought out 
that point. 

We should do in international law just what we did in our own national 
law back in the distant ages, begin with the thing that we can get together 
on,—that which lacks the emotional element, and build on that firm founda- 
tion. Then when we have any controversy, we can point to the particular 
stone in the foundation that has no emotional value, and rest upon it. 

International law, like every other system of law, is built upon pro- 
cedure. Unfortunately, we have neglected procedure and talked about 
subjective rights, such, for example, as the doctrine of the equality of states. 
International procedure should be taken up step by step and codified, and 
then when there is any dispute it can be properly taken care of. 

Take the Corfu matter. The most regrettable incident in that most re- 
grettable affair was the fact that Italy disregarded the recognized procedure 
of civilized states in the way they pounced upon Greece without giving her 
due notice. Greece offered to pay any adequate and reasonable reparation. 
But no. Italy began bombarding, and killed an inoffensive individual. 
The world was wasting its time discussing the rights of the matter, whether 
Albanians or Greeks did the killing. The real question was, Did Italy ob- 
serve the procedure of civilized states or not? 

The same question came up in the beginning of the World War. Ger- 
many refused Sir Edward Grey’s reasonable proposals for a conference 
according to the usual custom or procedure in the settlement of European 
affairs. That was one of the things that all of the states could have insisted 
upon,—that a reasonable period for conference and discussion be allowed. 

I do not wish to take much time here, but I simply wish to offer this 
subject of procedure as a suggestion for more particular study. 

Let me add that there is one general principle that ought always to be 
applied in every international difference. States in their controversies 
should show a compromising attitude and a reasonable regard fortherights 
—and not only the rights, but the interests—of other countries. Take 
the Japanese question that has just been raised. Let us apply this rule to 
the Japanese question. The gentlemen in the Senate consider that we have 
a right as a sovereign country to say whom we will or will not allow in this 
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country, but international law requires us in the exercise of our sovereign 
right to show a reasonable regard for the rights and the interests of other 
Powers. Mr. Hughes, in remarkable papers that do credit to our diplomacy, 
has expressed the idea that we should show that due consideration. But 
the Senate, by an enormous vote, threw that recommendation over and 
violated international law; violated international law I repeat, because it is a 
principle of international law observed by the states in their practice that 
they must show this due consideration. 

I will pass from that subject to make one other remark that is not quite 
so concrete, but perhaps it is worth while to bring up in connection with 
this matter of political questions. We are constantly talking about political 
questions. I think we do the poor political question a good deal of injustice. 
After all, the test of any system of law—I accept the remarkable definition 
put forth by Professor Wright which includes the element of social relations 
—is whether it keeps the peace, because if the peace is kept those social 
relations mentioned by Professor Wright will be carried on. Now the 
nations of the world have certain generally accepted ideas of right 
and wrong, and when a question arises these subjective principles are 
worked in with politics and they check somewhat the giving way to the 
passions. 

In our national political questions we have two objects in view—in 
seeking to get control of the power at Washington. One is to formulate 
the new political ideas and enact them as law. The other object is to get 
control of the machinery of enforcement so that we can put our particular 
slant into the enforcement of the law. In international relations these 
possibilities do not exist. There is no organized government that we can 
control and give to the enforcement of the law our own particular slant. 
Each nation enforces its own rights. Therefore it has to put into each legal 
question a proper dose of politics to make it suitable for the degree of devel- 
opment of its own nationals and acceptable tothem. Otherwise thenational 
government will be overthrown and the result will not give satisfaction. 
So this rather halting system of self-enforcement in international law is 
preserved. I do not think that we can do very much except gradually to 
improve it. But I think there is a great opportunity for rapidly developing 
the law of international procedure. We should make our main task the 
codification of the procedure of the enforcement of international law. 
There, I think, lies our great opportunity. 

Professor PHinip MARSHALL Brown. Mr. Chairman, I am glad of 
this opportunity to express my own personal gratitude to the committee 
who have prepared this discussion for us. I am sure you will all agree, as 
several of the speakers have already suggested, that this is perhaps the most 
fruitful discussion that the Society has ever had. 

I wish I had fifty years longer to study this question. I have been 
studying it for the last few years, and the more I study it the more com- 
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plicated it appears. I think you will agree that this discussion has only 
served to bring out some of those complications. 

Admiral Rodgers has suggested the emotional complex, and I am 
grateful to him for a new analogy which he suggested of denatured alcohol 
as applied to international law. There is poison in it, certainly. The 
main difference between international law and our municipal law is that 
you can get the poison out of municipal law, but we have not yet discovered 
the method of getting it out of international law. 

The discussion has suggested to me, too, the difficulty that O. Henry 
indicated in one of his interesting discussions with a lady who kept a board- 
ing house. If you remember, she complained of the trials she had. She 
pointed to a line on the freshly papered wall where the boarders had leaned 
back in their chairs and ruined the wall paper. He said, “ Yes, keeping a 
boarding house would be a fine thing if it were not for the boarders.”” And 
this matter of international justice would be a relatively delightful process 
if it were not for the presence of nations. I am convinced of that, sir, in my 
study of the deliberations of the Commission of Jurists that drew up the 
Statute of the Permanent Court of International Justice. If they were in 
the dark on this problem, then there is perhaps some excuse for the rest of us. 

I have greatly regretted the fact that our President could not have been 
here today and joined in this discussion. I am sure he would have been 
deeply interested and would of course have contributed most lucidly to a 
better understanding of the problem. I recommend to those of you who 
have not read the minutes of this Commission of Jurists to do so. They 
contain a mine of information; and I think it is proper to state here, and I 
know Dr. Scott will confirm this statement, because he assisted Mr. Root 
on this commission, that nobody on that commission contributed anywhere 
near the wisdom, the sanity and the good temper that Mr. Root contributed 
to the discussion. And yet, gentlemen, may I remind you of the fact that 
the commission finished their report with the statement that the question 
whether the term “arbitration” in the Covenant of the League was to be 
interpreted in a technical sense or in a general sense as meaning the settle- 
ment of international controversy was an “unsettled question’’. In other 
words, the deliberations of this Commission of Jurists ended with a great 
question mark! 

May I also remind you of the labors of the first commission of the 
Second Hague Peace Conference in which Dr. Brown Scott also participated. 
You will recall the fact that after weeks or months of deliberation they were 
unable to agree on any categories of disputes which they could really assert 
were justiciable in character. They were reduced to such matters as the 
measurement of ships and the disposition of the effects of deceased seamen. 
It is difficult to conceive of an international controversy resulting in war 
over the measurement of a ship. 

Dr. JAMEs Brown Scott. Might I interrupt you a moment to say 
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that the reductio ad absurdum was due to the presence of the representatives 
of a then great Power by the name of Germany which was unwilling to agree 
to anything? 

Professor Brown. I presume that there was at that time considerable 
influence exerted of that nature, but I venture to differ with my friend Dr. 
Scott in this sense, and I hope I am not too bold in doing so, that I am not 
willing to consider Germany always wrong. Germany was unable to agree 
to many of these categories, and with considerable force of argument in 
which she was supported by many other delegates, if I remember correctly. 
At any rate, that great conference was unable to agree on a list of questions 
that might be called justiciable. 

May I also recall to your mind the fact that the discussion of the Second 
Hague Conference concerning the Court of Arbitral Justice or of Judicial 
Arbitration, which Dr. Scott was so instrumental in having adopted, 
centred about the name to give to the court. We ask the question, What’s 
ina name? I may say, in some cases like this, that everything is in a name. 
The name “arbitral justice” or “judicial arbitration” exactly indicated the 
state of mind of the gentlemen who were discussing this problem. In other 
words, they had not come to a point where they could really say that they 
were instituting a court of justice, and they compromised by calling it a 
court of arbitral justice. 

I am very grateful to my colleague, Professor Garner, for having 
brought to your attention the deliberations of the Institute of International 
Law at Grenoble in 1922 on this very problem. I commend these dis- 
cussions very earnestly to your consideration. I think you will find there 
valuable material for serious consideration. 

Personally, I feel, with Mr. Root, that it is improper to refer to an 
international court any question for which there is no rule of law; and there 
I have to disagree most definitely with my colleague, Mr. Borchard. I 
think Mr. Root, in his discussions at the Commission of Jurists, most 
vividly and clearly said the decisive word on that subject, that you cannot 
agree to submit to an international court a question for which there is no 
rule of law. I interpret that, as I think Mr. Root did, Dr. Scott, as meaning 
a principle of international law. 

I would very gladly continue this discussion if time and your patience 
permitted. I am grateful, Mr. Chairman, for this opportunity to present 
these rambling considerations. 

Dr. Scorr. Professor Brown appeals to me as a witness regarding Mr. 
Root’s activities as a member of the Advisory Committee of Jurists. In 
reply to this request it is a privilege and a pleasure to testify of my own 
personal knowledge that never before at any time and under any circum- 
stances have Mr. Root’s marvelous attainments so shone upon, so impressed, 
and so dominated the world as at the meeting of the Advisory Committee 
of Jurists at The Hague in the summer of 1920. 
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As I am obliged to leave in a moment may I say a word on the distinc- 
tion between political and judicial questions which has been the subject of 
animated discussion this morning here within this room, as it has been be- 
yond these walls for many years past and will doubtless be for years to come. 
Or rather may I call your attention to a definition of judicial disputes which 
really ends the matter, given by Mr. Justice Baldwin in delivering the 
opinion of the Supreme Court of these United States in a phase of the case 
of Rhode Island against Massachusetts decided in 1838. 

The learned justice was obliged to consider whether the question be- 
tween the two States was political or whether it was judicial, inasmuch as 
counsel for Massachusetts insisted that it was political and, as such, beyond 
the competence of a court of justice. Speaking for the majority of the 
court, Justice Baldwin declared that all questions between States which 
their governments reserved for their own decision were political, and that 
all questions between States and therefore political became judicial by the 
agreement of the parties in dispute'to submit them to the decision of a court 
of justice, when they are then to be decided by the rules of law applicable to 
the case. 

In the opinion of the learned justice and of the court, it was not merely 
the willingness to submit which effected the change, but the willingness to 
submit expressed in the form of an agreement. The will to marry is one 
thing, its expression in the form of an agreement is quite another thing, of 
which courts of justice take notice. The agreement is at one and the same 
time the evidence of the willingness and the visible and tangible act by which 
the willingness of the States appears. The agreement to submit the dis- 
pute to a court of justice transfers it from the political domain to the judicial 
forum, and by a turn of the hand that great negotiator Good Will, as an 
alchemist, transmutes the base alloy of politics into the pure gold of justice. 

I am inclined to think that this is a résumé of much that has been said 
by the different speakers, and if so, they will be glad to have the authority 
of the Supreme Court in the Rhode Island and Massachusetts case, referred 
to with approval in subsequent opinions of the same illustrious tribunal, to 
the effect that the good will of nations is the only limit to judicial questions.' 


1 The passage from the opinion of Mr. Justice Baldwin in Rhode Island v. Massachusetts, 
12 Peters, 657, 736-738 (1838), to which Dr. Scutt refers is as follows: 


“The founders of our government could not but know, what has ever been and is 
familiar to every statesman and jurists, that all controversies between nations, are, in this 
sense, political, and not judicial, as none but the sovereign can settle them. . . . None 
can be settled without war or treaty, which is by political power; but under the old and new 
confederacy they could and can be settled by a court constituted by themselves, as their own 
substitutes, authorized to do that for states, which states alone could do before. We are 
thus pointed to the true boundary line between political and judicial power, and questions. 
A sovereign decides by his own will, which is the supreme law within his own boundary: a 
court, or judge, decides according to the law prescribed by the sovereign power, and that 
law is the rule for judgment. The submission by the sovereigns, or states, to a court of law 
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Mr. GreorceE A. Fincw. Mr. Chairman and gentlemen of the Society: 
I did not intend to say anything this morning, as I wanted to observe my 
invariable rule of saying nothing in the scientific discussions of the Society, 
which I have followed since I have been connected with it for the last fifteen 
years; but it seems to me that there has been an omission in the discussions 
here this morning, an omission which I will not presume to supply, but 
merely call attention to. 

I am not prepared to discuss the distinction between the definitions of 
legal disputes and political disputes; but the question also involves, as one 
of the speakers has made the suggestion, a distinction in the processes of 
settling these two different kinds of disputes, and it seems to me that the 
discussions have more or less tended to suggest that legal disputes only are 
susceptible of settlement by peaceful means and that other kinds of disputes 
must necessarily be settled by force. 

It may be that the wave of emotionalism that is going over the country 
in favor of the Permanent Court of International Justice, carrying with it 
the popular idea that if the United States will only join that court all of the 
world’s troubles will be judicially solved, is tending to obscure the very sub- 
stantial advance heretofore made in the peaceful settlement of international 
disputes both legal and non-legal. 

As a matter of fact, before the war we had reached an advanced stage 
of international agreement upon the settlement of legal or justiciable as 
well as political or non-justiciable questions. In the Root arbitration 
treaties of 1908, which were referred to, I believe, by the second speaker, we 
agreed to submit to arbitration certain classes of what were then called 
legal disputes and what are now referred to as justiciable disputes. Those 
treaties except from arbitration questions affecting independence, honor 
and vital interests, questions now generally regarded as being political which 





or equity, of a controversy between them, without prescribing any rule of decision, gives 
power to decide according to the appropriate law of the case; which depends on the subject 
matter, the source and nature of the claims of the parties, and the law which governs them. 
From the time of such submission, the question ceases to be a political one to be decided by 
the sic volo, sic jubeo, of political power; it comes to the court to be decided by its judg- 
ment, legal discretion, and solemn consideration of the rules of law appropriate to its nature 
as a judicial question, depending on the exercise of judicial power; as it is bound to 
act by known and settled principles of national or municipal jurisprudence, as the case 
requires. . . . 

“These considerations lead to the definition of political and judicial power and questions; 
the former is that which a sovereign or state exerts by his or its own authority, as reprisal 
and confiscation; the latter is that which is granted to a court or judicial tribunal. So of 
controversies between states; they are in their nature political, when the sovereign or state 
reserves to itself the right of deciding on it; makes it the ‘subject of a treaty, to be settled 
as between states independent,’ or ‘the foundation of representations from state to state.’ 
This is political equity, to be adjudged by the parties themselves, as contradistinguished 
from judicial equity, administered by a court of justice, decreeing the equum et bonum of the 
case, let who or what be the parties before them.” 
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we do not desire to submit to international settlement. That defect in the 
system of peaceful settlement was cured, however, so far as the United 
States was concerned, by the Bryan treaties of 1914 which I have not heard 
any speaker mention here. 

The Bryan treaties were not substitutes for the Root arbitration treaties; 
they were complements to them. They were designed to supply the defect 
in the system of the peaceable settlement of international disputes by provid- 
ing such settlement for the questions excepted from the arbitration treaties. 
They provided that all disputes not settled by diplomacy or by arbitration 
should be submitted to an international commission of inquiry. 

It is unnecessary in applying the Bryan treaties to determine whether 
the dispute be legal or political. They are sweeping in their terms and 
provide that all disputes not settled otherwise peaceably shall be submitted 
to a commission of inquiry; and we now have on our statute books over 
twenty such treaties in force between the United States and other nations. 

So, if we take the Root treaties as the first step, we have an agreement 
by the United States to settle all legal disputes by arbitration; and if we 
add to that the Bryan treaties, we have an agreement to settle all other 
disputes, whether legal or otherwise, by submission to international inquiry. 

It may be said that the submission to inquiry is not a legal settlement; 
that the treaties merely provide that the commission of inquiry shall sub- 
mit its report within a certain period of time, that during that period the 
nations in controversy agree not to have resort to force, but that they are 
not ultimately bound by the report. In the sense that the procedure is 
covered by treaty, it is just as legal as any other subject matter of a treaty. 
Furthermore, in December, 1918, President Wilson stated in an address at 
the Sorbonne that the principle involved in these treaties constituted his 
idea of a League of Nations, and that if the Central Powers could have been 
induced to discuss the causes of the war in 1914 for a fortnight there would 
have been no war. 

If we are going to make the orderly organization of the world, upon 
which depends the peace of the world, contingent upon arrival at an agree- 
ment upon definitions of legal and political disputes, I am afraid that we 
are in a rather hopeless condition. It seems to me, as has been remarked, 
we should put more emphasis upon the procedure of settling all international 
disputes regardless of their nature; and I would suggest that in doing that, 
more consideration should be given to the principle involved in the Bryan 
treaties. 

I am aware that the principle of international inquiry into disputes 
between nations is contained in the Covenant of the League of Nations. 
Article XV of the Covenant, I believe, provides that any matter involving 
- the peace of the world not settled by arbitration shall be submitted to the 
Council of the League for investigation; and I believe the Covenant con- 
tains the further provision that the nations will not go to war pending such 
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investigation. The United States is not a member of the League and, of 
course, would not submit anything to the Council. Moreover, the Cove- 
nant provision is open to the objection that the Council is a political body, 
whereas the commissions provided by the American treaties are supposed to 
be composed of men especially qualified to investigate international dis- 
putes. 

The CHarRMAN. We will now adjourn until 8 o’clock this evening. 

(Whereupon, at 12.45 o’clock p. m., the Society took a recess until 
8 o’clock p. m.) 








THIRD SESSION 
Friday, April 25, 1924, at 8 o’clock p. m. 


The Society met, pursuant to the recess, at 8 o’clock p. m., Dr. Harry 
Pratt Judson, one of the Vice-Presidents of the Society, presiding. 

The CuHarrMaNn. I take pleasure in calling upon Mr. Edward A. 
Harriman, Lecturer on International Law at George Washington Univer- 
sity Law School, Washington, D. C., to discuss the recognition of new states 
and governments, his subject being Soviet Russia. 


THE RECOGNITION OF SOVIET RUSSIA 


AppReEss By Epwarp A. HARRIMAN 


Lecturer on International Law, George Washington University Law School 


The object of this paper is neither to justify nor to criticize our present 
Russian policy, but to explain the situation as it appears from such informa- 
tion as is available to the public. 

There are three points to be considered: 

1. What is recognition? 

2. What is Soviet Russia? 


3. What are the obstacles to the recognition of the Soviet Government 
by the United States? 


I 


Definitions of recognition are as a rule quite unsatisfactory. Recogni- 
tion is an act by the government of one nation admitting: (1) the existence of 
another nation; (2) the existence of a particular government in that nation; 
(3) the willingness, under ordinary circumstances, to exchange diplomatic 
representatives with that nation. 

This is complete recognition. There may, however, be partial recogni- 
tion. A government may be recognized simply as a belligerent. This is 
called ‘‘recognition of belligerency,” and the recognition has different effects 
as it is accorded to the belligerent by the parent state or by a foreign state. 
Recognition may go further, and admit both the existence of a nation and 
the existence of its government for trade purposes, without any exchange of 
diplomatic representatives. This is sometimes called “recognition of the 
commercial flag,” or recognition of the government de facto. Distinctions 
are sometimes drawn between the recognition of a new state and the recogni- 
tion of a new government in an existing state. These distinctions may affect 
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the question of policy for the recognizing government. They do not appear, 
however, to affect in any way the legal character of the act of recognition. 
Recognition has sometimes been defined as “the assurance given to a new 
state that it will be permitted to hold its place and rank in the character of 
an independent political organization in the Society of Nations.’’! 

“‘The Society of Nations”’ is a favorite phrase of writers on interna- 
tional law, as popular as it is meaningless. There is a League of Nations 
which everyone knows about. There is not, and there never has been, any 
such thing as the Society of Nations. In order to make a Society of Nations 
which would be a fact instead of a meaningless phrase, the League of Na- 
tions was formed by the Treaty of Versailles. For membership in the 
League of Nations, as for membership in any other society, definite provision 
is made in its constitution. Membership in the League of Nations, there- 
fore, has a definite legal meaning. Membership in the Society of Nations 
has no meaning whatever. Is Soviet Russia a member of the Society of 
Nations today or not? There is no answer, because the question is meaning- 
less. Some nations have recognized the Soviet government; others have 
not. The real question is not ‘‘Is Russia a member of the Society of Na- 
tions?’’ but “‘Is the Soviet Government recognized by Great Britain, or by 
France, or by the United States?”’ 

We have defined recognition as the admission of certain facts. The 
existence of a fact is not dependent upon the admission, by any one, of that 
fact. That it is the existence of the de facto government which gives validity 
to its acts, from an international standpoint, and not the recognition of that 
government by others, is shown by the decision of Chief Justice Taft as the 
sole arbitrator in the arbitration between Great Britain and Costa Rica, 
October 18, 1923,? holding that Great Britain, by her refusal to recognize the 
Tinoco government, was not estopped to urge claims of her subjects de- 
pendent upon the acts and contracts of the Tinoco government, which was 
shown by the evidence to be a government de facto. 

The terms de facto and de jure have a recognized meaning in municipal 
law. A corporation de jure is a corporation which has a franchise from a 
sovereign to act in a corporate capacity. A corporation de facto is a cor- 
poration which has no such franchise, and which is therefore acting in a 
corporate capacity without the sanction of the sovereign. There are well 
settled rules of corporation law in regard to corporations de facto, all of 
which rest upon the fundamental principle that where a question arises be- 
tween the corporation and anyone but its sovereign, the existence of the 
corporate franchise, that is to say, the authority of the sovereign whose 
prerogative is invaded by an unauthorized use of such franchise, is an 
irrelevant fact. The question of the right of the corporation to act becomes 
important when an issue arises between the sovereign and the corporation 

1 Hyde, International Law, I, 56. 
2 American Journal of International Law, Vol. 18, p. 147, 155. 
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as to the existence of such right, but, except where that issue is involved, 
the general rule is that the existence of the franchise is irrelevant, if the 
corporation has an actual existence. The rules as to what constitutes a 
corporation de facto are often technical and illogical. The principle, how- 
ever, that the corporate franchise is an irrelevant fact, except where the 
right of the corporation to exercise that franchise is in dispute, is well 
settled. 

Now in international law, where we are dealing with nations which are 
absolutely independent of each other, instead of with corporations which 
have no right to exist under municipal law without the consent of the sov- 
ereign, the terms de jure and de facto are apt to be misleading. There is no 
common international sovereign on whose consent the lawful existence of a 
nation or a government depends. What actually happens is this. A new 
government comes into existence by force, and exercises the powers formerly 
exercised by the old government in a particular territory. This new gov- 
ernment is often called a de facto government, as distinguished from its 
predecessor, which is called the de jure government. The terms de facto 
and de jure, however, relate to the municipal law of the particular country. 
The American Colonies, by rebelling against George III, created a de facto 
government. The Southern States, by rebelling against the United States, 
created a de facto government. Oliver Cromwell, by beheading King Charles 
I, created a de facto government. Now the legal effect of the acts of such 
governments depends upon nothing in the constitution of the government 
itself, but entirely upon subsequent events. If the de facto government 
proves permanent, the acts of that government have exactly the same effect 
as the acts of any other government. Calling it de facto or de jure does not 
affect the situation. 

Attempts have been made to distinguish between two kinds of so-called 
de facto governments. ‘One of them is such as exists after it has expelled 
the regularly constituted authorities from the seats of power and the public 
offices, and established its own functionaries in their places, so as to represent 
in fact the sovereignty of the nation. Such was the government of England 
under the Commonwealth established upon the execution of the king and 
the overthrow of the loyalists. 

‘“The other kind of de facto governments, to which the doctrines cited 
relate, is such as exists where a portion of the inhabitants of a country have 
separated themselves from the parent state and established an independent 
government.’’* 

The importance of such a distinction is by no means clear. If either 
kind of government is overthrown, and the preceding government reéstab- 
lished, what recognition shall be given to the acts of the temporary, or so- 
called de facto government is, so far as the jurisdiction of the new govern- 


3 Williams v. Bruffy, 96 U.S. 176, 24 L. Ed. 716. 
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ment is concerned, entirely within its own control. What recognition shall 
be given to the acts of the temporary government in another jurisdiction, is 
a matter for the law of that jurisdiction to determine. The action of the 
so-called de jure government in declaring void the acts of its de facto prede- 
cessor is not binding upon a foreign state which has recognized the tempo- 
rary government.® 

The practical difference between the two kinds of temporary govern- 
ments is that if the temporary government is in control of only part of the 
territory occupied by its predecessor, as in the case of the Southern Confed- 
eracy, recognition of that temporary government may be an offense to the 
state which has not abandoned its claim to control the territory in dispute; 
while if the temporary government occupies the entire territory, not only 
does the recognition of such government constitute no offense against the 
preceding government when the latter is restored to power, but the restored 
government, as against the recognizing government, is not in general en- 
titled to question the validity of the acts of the temporary government.® 

Again, in the case of recognition, whether the recognizing state recog- 
nizes the new government as de jure or de facto, affects only the matter of 
diplomatic intercourse between the two countries, and not the validity of 
the acts of the government recognized. Thus, it is settled by the decisions 
of the United States Supreme Court, “that when a government which 
originates in revolution or revolt is recognized by the political department 
of our government as the de jure government of the country in which it is 
established, such recognition is retroactive in effect and validates all the 
actions and conduct of the government so recognized from the commence- 
ment of its existence. Williams v. Bruffy, 96 U.S. 176, 186, 24 L. Ed. 716; 
Underhill v. Hernandez, 168 U. 8. 250, 253, 18 Sup. Ct. 83, 42 L. Ed. 456. 
See s. c., 65 Fed. 577, 13 C. C. A. 51, 38 L. R. A. 405.’’7 

Exactly the same rule has been applied by the English Court of Appeal 
to the recognition of a de facto government. In the case of Luther v. Sagor, 
37 Times Law Reports, 777, ‘‘An attempt was made by the respondent’s 
counsel to draw a distinction between the effect of a recognition of a govern- 
ment as a de facto government and the effect of a recognition of a govern- 
ment as a government de jure, and to say that the latter form of recognition 
might relate back to acts of state of a date earlier than the date of recogni- 
tion, whereas the former could not.” The court declined to recognize such 
distinction, adding, ‘“‘though there may be cases in which the courts of a 
country whose government has recognized the government of some other 


4 William H. Taft, sole arbitrator, in arbitration between Great Britain and Costa 
Rica, Oct. 18, 1923. American Journal of International Law, Vol. 18, p. 159. 

5 Republic of Peru v. Peruvian Guano Co., L. R. 36, Ch. D. 489. 

6 Award of Permanent Court of Arbitration at The Hague, October 11, 1921, French 
claims against Peru. American Journal of International Law, Vol. 16, pp. 480-484. 

7 Oetjen v. Central Leather Co., 246 U. S. 297, 38 Sup. Ct. 309, 62 L. Ed. 726. 
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country as the de facto government of that country may have to consider at 
what stage in its development the government so recognized can, to use the 
language to which I have already referred of those learned judges, be said to 
have ‘commenced its existence.’”’ 

Recognition by one government of another new government, either as 
de facto or as de jure, therefore, relates back to the commencement of the 
existence of such new government. In the case of Oetjen v. Central Leather 
Co., supra, the question involved was the title to hides seized in a certain 
Mexican revolution by General Villa, acting on behalf of General Carranza, 
whose government was subsequently recognized by the United States. In 
the case of Luther v. Sagor, supra, the question was as to the title to timber 
confiscated by the Soviet Russian Government, which was subsequently 
recognized as the de facto government of Russia by the English Government. 
In both cases the seizure of the property was sustained by the courts. For 
the reason that France has not recognized Soviet Russia, French courts in 
the recent case of Optorg v. Bunitian have refused to recognize the acts of 
the Soviet Government in transferring title to property by confiscation, 
with the result that M. Skobeleff has closed the Russian Commercial Office in 
Paris. 

While the recognition of a foreign government by the executive is 
binding on the courts and makes the acts of that government, whether called 
de facto or de jure, valid from the commencement of its existence, there seems 
to be a fallacy in the converse proposition, that because a new government 
has not been recognized, its acts have no legal validity whatever in the 
courts of a government which has refused to recognize it. De facto recogni- 
tion by the executive is merely the admission of the fact of the existence of 
the new government, and such admission is conclusive evidence of such 
existence in the courts of the recognizing government.* The recognition, 
however, is simply the admission of a fact, and not the fact itself. The 
withholding of recognition by the executive is not a denial of the existence 
of the new government, but merely a failure to admit it. The withholding 
of recognition does not estop the government so withholding from urging 
claims of its subjects resulting from the acts and contracts of the govern- 
ment which it has refused to recognize.°® 

The logical converse of the proposition that recognition by the executive 
is binding on the courts is, not that failure of the executive to recognize is 
binding on the courts, but only that the denial by the executive of the exist- 
ence of the new government is so binding. On the political question, the 
courts must be bound by the action of the executive. If the executive says 
that the new government exists, it does exist. If the executive says there 
is no such government, there is no such government; but if the executive is 

8 Republic of Peru v. Peruvian Guano Co., L. R. 36 Ch. D. 489, 497. 


9 Arbitration between Great Britain and Costa Rica, by William H. Taft, Oct. 18, 1923. 
American Journal of International Law, Vol. 18, p. 147. 
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merely in doubt and keeps silent awaiting developments, it is illogical to 
treat the silence of the executive as evidence, either for or against the exist- 
ence of the fact in issue—that is, the actual existence of the new govern- 
ment. It may be difficult to prove the existence of a corporation de facto 
without a certificate from the Secretary of State, but it is not impossible; 
and for the same reason, while it may be difficult to prove the existence of a 
government de facto without a certificate from the Secretary of State, it is 
not impossible to do so. A century ago this was the English view. In 
Yrisarri v. Clement, 1825, Chief Justice Best said: 


It occurs to me at present, that there is this distinction. If a 
foreign state is recognized by this country, it is not necessary to prove 
that it is an existing state; but if it is not so recognized, such proof be- 
comes necessary. . There are hundreds in India, and elsewhere, that 
are existing states, though they are not recognized. I take the rule to 
be this—if a body of persons assemble together to protect themselves, 
and support their own independence, and make laws, and have courts 
of justice, that is evidence of their being a state.” 


On the other hand, in Luther v. Sagor, 1921, Mr. Justice Roche, who 
tried the case in the lower court, 


found on the facts and correspondence before him that his Majesty’s 
Government had not recognized the Soviet Government as the Govern- 
ment of a Russian Federative Republic or of any sovereign State or 
Power, and he held, therefore, that the court could not recognize it or 
hold that it had sovereignty or was able by decree to deprive the plain- 


tiff company of its property in Russia. He accordingly gave judgment 
for the plaintiff company." 


The case was reversed on appeal as the result of the introduction of 
further evidence showing the recognition of the Soviet Government as a 
de facto government by the Foreign Office.” 

It is not obvious what practical considerations with reference to recogni- 
tion require disregard of the logical application of the general doctrines 
relating to de facto existence in accordance with the rule laid down by Chief 
Justice Best. 


II 


What is Soviet Russia? Soviet Russia is a government with a written 
constitution under the name of The Union of Soviet Socialist Republics. 
The following information in regard to the government is taken from a 
periodical called Russian Information and Review, for February 16, 1924: 


The Constitution of The Union of Soviet Socialist Republics, as 
amended by the Union Central Executive Committee on July 6, 1923 
(see Russian Information and Review, July 21, 1923, page 37), was 


presented for final ratification by A. Yenukidze, Secretary of the 
Congress. 


10 Court of Common Pleas, 2 Car. & P. 223, page 19, Scott’s Cases on International Law. 
11K. B. 456. 12 37 Times Law Rep., 777. 
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He pointed out the care with which it had been drawn up, every 
point having been discussed and rediscussed in all the contracting 
Republics. The aim was to assure the interests of the Union as a 
whole, without infringing the sovereignty of the separate Republics 
constituting the Union. The Union controls the army, foreign policy, 
foreign trade, rights of citizenship and of residence, concession rights, 
large-scale industry, internal trade, posts and telegraphs and the rail- 
way system. 

Education, the administration of justice and public health, and 
generally all local affairs have been left to the control of the constituent 
republics. 

No Union measure can receive the force of law until it has been 
passed by both the Union Council (elected by the Soviet Congress from 
delegates of the Republics proportionally to their population) and by 
the Council of Nationalities (made up of direct representatives of the 
constituent Republics). Should they disagree a joint session of the 
two bodies must be held. In the last resort, at the request of either 
body, the question must be referred to the Union Soviet Congress, the 
highest legislative body of the Union. 

In view of the fact that the Constitution had already been dis- 
cussed in numerous meetings with the participation of all the Republics 
and Regions, the Conference decided unanimously to ratify it without 
further discussion. 


It will be noted that the government has some resemblance, in its 
structure, to that of the United States. There is a central government with 
sovereignty in foreign and certain domestic matters, with local governments 
having complete control over local affairs. The attitude of this constitution 
toward private property is exactly opposite to that of our Constitution, as 
shown in the 5th and 14th Amendments. 

The Soviet Government has courts, and on September 1, 1923, it in- 
troduced a new code of civil procedure, which instructs the courts in cases 
where Soviet legislation is inadequate, to be guided by the general principles 
of Soviet law and the general political direction of the Workingmen’s and 
Peasants’ government. This provision marks some progress in political 
development, as it’ substitutes the legal doctrine of public policy as a guide 
for the courts, in place of the former religious doctrine of “the revolutionary 
conscience.”’ Our entire system of equity sprang from the conscience of 
the king, but has now developed into a definite legal system. It is entirely 
possible that a system of Russian law may develop from the religious source 
of ‘the revolutionary conscience.” 

The exact date of the commencement of this government is uncertain. 
It began in the revolutionary movement in 1917, having for its purpose the 
establishment of what is called the dictatorship of the proletariat, which has 
since been defined by Lenin as meaning the dictatorship of its determined 
and conscious minority.“ This determined and conscious minority at the 
present time is said to consist of about 400,000 persons who are in actual 


13 Ross, The Russian Soviet Republic, 324. 
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control of the government of 130 million peopie scattered over a territory 
covering about one-sixth of the earth’s land surface. 

This government has had a short but interesting history. Statistics in 
regard to it are not yet in a satisfactory condition. It has executed a very 
large number of people, the number of which has been estimated at from one 
to three millions. As the result of its despotic economic system, it has 
destroyed Russian industry to such an extent that many millions of Rus- 
sians have perished of famine, and many more would have perished but for 
the extraordinary generosity of the United States Government. The 
religion of this government is Communism. Communism itself, according 
to Professor Ross, is a species of religion. Substantially it is a religious 
belief in the economic doctrines of Karl Marx. In consequence of these 
economic doctrines, private property was abolished. In consequence of 
the religious belief in these doctrines, God was abolished. In this respect 
the Russian revolution went farther than the French. The French revolu- 
tion also abolished God, but did not abolish the institution of private 
property. 

To speak of Communism as a form of religion may astonish some people, 
but it is strictly accurate. A religion may be either true or false. A priest 
may be a priest of Jehovah, or of Baal, or of Kar] Marx, or of the proletariat. 
What distinguishes Communism from nearly all other religions is its ab- 
solute materialism. Even savage tribes believe in a happy hunting ground, 
but all spiritual religions are anathema to the Communist, because they 
teach the existence of a spirit world. The primary aim of this religion is 
the reduction of the material prosperity of all individuals, except its priests, 
to the level of the mass; and yet, this materialistic religion has inspired as 
fiery religious fanaticism as any spiritual religion in history. 

Like other religions, Communism calls for missionary work, and the 
Bolshevik Government has supported missionaries in many other countries 
for the purpose of spreading the religion of Communism, with the intention 
of overthrowing the existing bourgeois governments of the unbelievers. 
The Soviet Government now maintains that this missionary work is merely 
the act of the Communist party—a distinction which has failed to impress 
Secretary Hughes. For a description of such a government, the dictionary 
furnishes a very good assortment of adjectives, from which anyone may 
choose his own. The existence of the government as a noun, however, 
regardless of what adjectives may be applied to it, is indisputable. The 
fact of such existence has been recognized by Great Britain, Germany, Italy, 
Turkey, Esthonia, Persia, Lithuania, Latvia, Finland, Poland, Afghanistan, 
Mongolia, Bulgaria, Norway, Sweden, Czechoslovakia, Austria and Den- 
mark. Most of these governments have now full diplomatic relations with 
the Soviet Government. This statement is not official, but is taken from 
the News Bulletin of the Foreign Policy Association, February 22, 1924. 
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Ill 


Three policies are now open to the United States: (1) to recognize the 
Soviet Government completely as a de jure government with exchange of 
diplomatic representatives; (2) to recognize that government as a govern- 
ment de facto for commercial purposes; (3) to continue to withhold recogni- 
tion. 

What action the United States should take in this matter is purely a 
question of national policy. That question of policy, under the Constitu- 
tion of the United States, is not to be determined by the writer, or by this 
Society, but by the President acting under the advice of the Secretary of 
State. All that the writer can do is to present the considerations which 
affect, or may affect, the policy of the United States. The conclusion to be 
drawn from the premises is not a logical, but a practical one, involving, not 
simply the existence of considerations, pro and con, but the respective 
weight to be given to such considerations. 

The question, as has been said, is one solely of national policy. There 
is no such thing as the right of a government to recognition, or the duty of 
another government to recognize it. The decision of this question of policy 
is to be governed solely by the interests of the recognizing government, 
with the important qualification that such interests are not necessarily 
purely material. The acts of the United States, more often than those of 
any other government, have been influenced by other than material con- 
siderations. It would be difficult, for example, to show the amount of 
material benefit which the United States derived from paying Spain twenty 
million dollars for the Philippines instead of faking the Philippines and 
levying an indemnity on Spain; or from the remission of the Boxer indemnity 
to China; or from sending twenty million dollars to Russia to feed the starv- 
ing Russians, when the Russian Government was sending money over here 
to assist in the overthrow of this government. In all of these cases the 
United States acted with a view to the advancement of its own best interests, 
but not with a view to material reward. What interests, then, of the United 
States, material or moral, are now concerned in the question of the recogni- 
tion of the Soviet Government? 

That the Soviet Government exists is indisputable; that this is the only 
government in Russia, is equally indisputable. The existence of this gov- 
ernment has been recognized by a large number of nations. Why, then, is 
it not recognized by the United States? 

The first objection to recognition is that the Soviet Government is not 
the kind of government which is satisfactory to the moral ideals of the 
American people. This objection, of course, presupposes the major premise 
that the recognition of the existence of a foreign government should depend 
upon whether that government is satisfactory in its constitution and methods 
to the nation which is asked to recognize it. This major premise is not 
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generally accepted by other nations, and if it is to be regarded as an Ameri- 
can doctrine, it is a doctrine of very recent origin. In a brilliant speech in 
the House of Commons, advocating the recognition of Russia by Great 
Britain, Mr. Lloyd George replied to those who objected to recognition on 
account of the character of the Soviet Government, by saying that England 
had always been one of the first nations to trade with savage tribes. As for 
the American doctrine, one may quote from Mr. Amos 8. Hershey in the 
American Journal of Internationar Law," where he says: 


But why multiply precedents? We cannot, however, resist the 
temptation of citing one more example of what is believed to have been 
the uniform and consistent policy of our government prior to the Wilson 
administration. In a special message to Congress of May 15, 1856, 
President Pierce said: ‘‘It is the established policy of the United States 
to recognize all governments without question of their source or organi- 
zation or of the means by which the governing persons attain their 
power, provided there be a government de facto accepted by the people 
of the country, and with reserve only of time as to the recognition of 
revolutionary governments arising out of the subdivision of parent 
states with which we are in relations of amity. We do not go behind 
the fact of a foreign government’s exercising actual power to investigate 
questions of legitimacy; we do not inquire into the causes which led to a 
change of government. To us it is indifferent whether a successful 
revolution has been aided by foreign intervention or not; whether in- 
surrection has overthrown existing governments and another has been 
established in its place, according to pre-existing forms or in a manner 
adopted for the occasion by those whom we may find in the actual 
possession of power. "All these matters we leave to the people and 
public authorities of the particular country to determine; and their 
determination, whether it be by positive action or by ascertained ac- 


quiescence, is to us a sufficient warranty of the legitimacy of the new 
government.” 


Mr. Charles Cheney Hyde, now Solicitor of the State Department, in 
his recent book on International Law,” says: 


The United States now appears to take the stand that normally a 
government, which by force has won the ascendancy in opposition to 
the will of the people and with contempt for rights created under a local 
constitution, is internationally a menace because its very supremacy 
sows seeds of discord bound to ripen into a conflict which, however 


localized, may fairly be deemed hurtful to the maintenance of the 
general peace. 


In other words, the United States has taken the position, in some cases, 
that it is entitled to inquire, not only into the fact of the existence of another 
government, but into the moral qualifications of that government. Whether 
this new policy is beneficial to the United States, or not, must be a question 
of individual opinion. It is obvious that the Soviet Government exists in 
fact, just as the Czar’s government existed in fact. The people used to 


14 Vol. 15, p. 61. 4 Vol. I, p. 73. 
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acquiesce in the Czar’s government. They now acquiesce in the Soviet 
Government. How far their former acquiescence was due to the activities 
of the secret police, is an interesting question. How far their present ac- 
quiescence is due to the fact that the persons executed by the Bolshevik 
Government outnumber many times the persons in actual control of that 
government, is also an interesting question. The dictatorship of the 
proletariat, a phrase absurd in itself, actually means, as Lenin has stated, 
the dictatorship of its determined and conscious minority. If recognition 
of a government in Russia is to await the adoption of majority rule in that 
country, it may have to be postponed to the Greek Kalends. 

If it is the policy of the United States to recognize the fact of the exist- 
ence of a new government, the Soviet Government is clearly entitled to 
recognition. If, on the other hand, the character of that government is to 
determine the policy of the United States in recognizing it, there is ample 
evidence in the history of that government to justify a refusal of recognition. 
The government which has abolished God, abolished private property, 
repudiated its debts, confiscated hundreds of millions of the property of 
foreigners, and executed millions of its opponents, can hardly be said to have 
acted in accordance with American ideals. Those who seek to secure the 
recognition of Russia by the United States will do better by emphasizing 
the importance of the fact of the Soviet Government’s existence, than by 
apologizing for its acts, which, to put it mildly, strike most Americans as 
rather unpleasant. 

The next objection to recognition is that the Soviet Government refuses 
to recognize its international obligations. It has confiscated the property 
of Americans amounting to some four hundred and forty-three million 
dollars in value; and it has repudiated a loan of one hundred and eighty- 
seven million dollars made by the United States to Russia after the first 
revolution, and also seventy-five million dollars of bonds of the Kerensky 
Government floated on the American market. The United States has a 
claim, therefore, on behalf of itself and of its citizens amounting to about 
eight hundred million dollars. This claim is not admitted by the Soviet 
Government. The question, therefore, is whether recognition should 
depend upon the admission of this claim by the Soviet Government, or 
whether it should depend upon the payment of this claim. It is unques- 
tionably proper for the United States to make any demand that it chooses 
as a condition of recognizing the Soviet Government. Russia cannot be 
expected to pay this sum within the next twenty years, so that the only 
practical question is whether the Soviet Government must admit the validity 
of this claim and promise to pay it before we recognize that government. 

In our negotiations with Mexico we insisted, not on the recognition of 
our claims, but upon the appointment of two mixed commissions to pass 
upon those claims. In the case of Russia, we have gone farther. Tchitch- 
erin, in his communication of December 16, 1923, to the President, expressed 
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the willingness of his government to negotiate as to claims on the principle 
of reciprocity. It seems that the Soviet Government has a claim for 
damages against the Allied and Associated Powers, including the United 
States, for injury caused to it by assistance given to its enemies. Mr. 
Hughes, in his reply of December 18, states that the United States has not 
incurred any liabilities to Russia. Now, when one nation makes a claim 
against another, and the other makes a counter-claim, there are only three 
ways of settling the matter. One is by diplomacy, where the parties reach 
a compromise. The second is by the decision of a third party, such as the 
Hague Tribunal of Arbitration, or the Permanent Court of International 
Justice. Thethirdis by war. Mr. Tchitcherin suggests the first method of 
settlement. Mr. Hughes suggests no method of settlement whatever. It 
may be good policy for the United States to insist absolutely on the full 
amount of its claim and not to leave the matter to arbitration or adjudication 
by a third party. This was the policy pursued by President Roosevelt in 
the case of the Alaskan boundary. The United States declined to arbitrate 
the question, and the submission of the matter to a mixed commission, which 
could decide only one way, was simply for the purpose of saving the British 
face. All that need here be noted is that the present attitude of the United 
States requires an unqualified admission of its claims as a condition of its 
recognition of the Soviet Government. 

In contrast with this decision of Secretary Hughes is that taken by the 
British note to Russia, February 1, 1924, recognizing the Union of Soviet 
Socialist Republics as de jure rulers of those territories of the old Russian 
Empire which acknowledge their authority. This note refers to problems 
for the settlement of existing claims by the government and nationals of one 
party against the other, and requests Russia to send representatives with 
full powers to draw up parliamentary bases of a complete treaty to settle 
all questions outstanding. The Russian note in reply, of February 16, 
declares the readiness of Russia to discuss and settle in a friendly spirit all 
questions arising directly or indirectly out of the fact of recognition, and her 
intention to send representatives to London whose tasks will also include 
settlement of outstanding claims of both sides. The Russian claims, accord- 
ing to a newspaper account, as stated by M. Zinovieff, President of the 
Communist International, on March 28, amount to two billion gold rubles 
in excess of the British claims against Russia. 

It must be observed that recognition in itself has no bearing on the 
question of claims. There are other European governments which owe us 
more than Russia, and which have not responded to our invitation to begin 
paying their debts. Whether the United States is more likely to collect its 
claim by recognizing the Soviet Government and then attempting to procure 
a settlement, or by withholding such recognition until Russia admits a 
liability of eight hundred million dollars, is a practical and not a legal ques- 
tion. 
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The third obstacle to the recognition of the Soviet Government pointed 
out by Mr. Hughes, is its continued support of propaganda for the over- 
throw of American institutions. That this propaganda has existed and still 
exists, seems unquestionable. It is not directed, however, against this 
government alone, but is part of the missionary work of the religion of 
Communism, which aims to overthrow all bourgeois governments—that is 
to say, all governments which recognize the existence of private property. 
The Soviet Government maintains that this propaganda is not under its 
direction, but under that of the Communist party, a distinction which may 
be technically correct, but which is of uncertain practical importance. 

The same propaganda has been carried on in England, and the British 
note of recognition says expressly that ‘‘ genuinely friendly relations cannot 
be completely established if either party suspects the other of carrying on 
propaganda against its interests and directed to the overthrow of its institu- 
tions.”” The Russian note in reply “considers that mutual confidence and 
non-interference in internal affairs are essential.”” The British idea seems 
to be that Communism is a form of fanaticism; that such fanaticism has 
been stimulated in Russia, as it was stimulated in France during the French 
revolution, by the hostility of foreign Powers to the revolutionary govern- 
ment; but that recognition of that government, and the establishment of 
friendly relations between Russia and England will tend to diminish such 
fanaticism, and to decrease the propaganda accordingly. 

Here, again, it is purely a practical question whether the British or the 
American view is correct. Professor Ross,in his work on the Russian Soviet 
Republic, says: ‘‘The catastrophic overthrow in Russia will be repeated 
nowhere else, because nowhere else in our day have the working masses been 
so victimized as in Russia under the Czars’” (page 395); and also, ‘‘One 
outcome of the Russian experiment in production on the public account is 
the vindication of the so-called orthodox economics from the onslaughts of 
the followers of Marx.”” On the other hand the Russian periodical, Russian 
Information and Review, of February 16, 1924, says: 


The general strengthening of the internal and foreign position of 
the Soviet Union has been accompanied by an increase in the prestige 
and power of the Russian Communist Party. With the death of Lenin 
there has been an enormous impetus to the number of non-party workers 
who have been attracted to the party. On February 7th it was decided 
to open a three-months’ campaign to recruit 100,000 fresh members, of 
picked workers straight from the workshop. By February 15th 81,000 


factory workers had already enrolled and thousands of applications 
continue to pour in every day. 


It should be noted that the view of the British Government is not 
accepted by all Englishmen. On March 26, 1924, Mr. W. C. Bridgeman, 
the former Home Secretary, delivered a warning to the House of Commons in 
the following terms, as reported in the newspapers: 
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There are many who thought that with a labor government in 
power we should not be bothered with as many industrial disputes as 
formerly. I am sorry that that hope has not been realized. Stoppage 
has followed stoppage in a series in most disquieting regularity and to 
the great detriment of the people and trade of the country. 

It would be foolish not to take into account the effect of the propa- 
ganda of the Third Internationale and their emissaries. These mis- 
sionaries of Moscow are working very hard in this country to foment 
trouble wherever they can and to encourage unrest and dissatisfaction. 
One of their objects is to undermine the regular authority in our trade 
unions and those who lead them. They are the greatest enemies that 
the present government has. 


Their object is to show that the constitutional practices which the 


government is following are of no use and the only way is recourse to 
violence and revolution. 


Tom Shaw, Minister of Labor, replied in a pacific tone, ridiculing the 
idea that the present labor disputes are the result of Moscow’s propaganda, 
since their causes were laid months ago before it was ever thought that the 
labor government would come into power. 

In comparing the situation in England with that in the United States, 
one must consider not simply the existence of propaganda, but also the local 
resistance to such propaganda. That such resistance should be greater in a 
homogeneous native population like that of England, than in a population 
like that of the United States, with its large admixture of foreign elements, 
is reasonably to be expected. 

Even the friendly assurances of the Russian Government that mutual 
confidence and non-interference in internal affairs are essential, have not 
been accepted at their face value by the British Government. At the first 
meeting of the Russian mission with the British delegates in London on 
April 14, the Prime Minister, Mr. MacDonald, thought it necessary to give 
the Russians a blunt warning that his government would not countenance 
propaganda of any sort from the Russian visitors. The factthat even a labor 
government heldit necessary to issue such a warning, shows that implicit con- 
fidence cannot yet be placed in the assurances of the Soviet Government. 

What advantages in the way of trade, or of concessions, might accrue 
to American citizens as the result of our recognition of the Soviet Govern- 
ment, is a question not within the scope of this paper. It suffices here to 
point out the existing obstacles to recognition on the part of this govern- 
ment, and the action taken by other governments in dealing with such 
obstacles. The example of other countries cannot be ignored, but in the 
matter of the recognition of the Soviet Government, as in the matter of the 
League of Nations, the foreign policy of the United States has not been 
markedly influenced by that of other countries. 


The CuHarRMAN. The discussion will be continued by Mr. Allen W. 
Dulles, of the Division of Near Eastern Affairs, Department of State, his 
subject being ‘‘Greece.” 
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THE RECOGNITION OF NEW STATES AND GOVERNMENTS: 
GREECE 


Appress BY ALLEN W. DULLES 
Chief of the Division of Near Eastern Affairs, Department of State 


I. THE GREEK REVOLUTION AND AMERICAN POLICY 


Special attention is quite naturally being directed at the present time 
to current events in Greece which have culminated in fundamental con- 
stitutional changes in the Greek state. But those who are particularly 
interested in Greek affairs are also recalling the events of one hundred 
years ago which led to the recognition of Greece as a sovereign state and 
the part which this country played during the early days of the Greek 
revolution and of Greek independence. 

Even those who might claim familiarity with President Monroe’s mes- 
sage to Congress of December 2, 1823, will possibly not recall that the 
paragraph preceding the famous statement, which embodies the Monroe 
Doctrine, related to the struggle for Greek independence. After referring 
to the interest taken by the whole world in the heroic struggle of the Greeks, 
President Monroe concluded by stating “From the facts which have come 
to our knowledge there is good cause to believe that their enemy has lost 
forever all dominion over them; that Greece will become again an inde- 
pendent nation; that she may obtain that rank is the object of our most 
ardent wishes.” 

It is, however, the history of this paragraph as given in the Diary of 
John Quincy Adams which is even more significant than the paragraph 
itself, because it has, I believe, a distinct bearing upon the shaping of our 
recognition policy toward European states. 

Greece was the first state in Europe to achieve independence by revo- 
lution after the American war of independence. The attitude which this 
country had taken in according early recognition to the states in South 
America during the years which immediately preceded Monroe’s message 
will be recalled. As far as the ethics of the struggle are concerned, the 
case of Greek independence was certainly no less meritorious than that of 
the states in South America. The sympathy of the American people was 
deeply involved, and the question naturally arose as to whether the same 
policy should be followed in the case of Greece as had been followed in 
according recognition to the states to the south of us. There were those 
in Monroe’s cabinet who favored a vigorous line of action with regard to 
Greece. According to Adams’ diary, there was serious discussion of the 
sending of naval forces to assist the Greeks in securing independence. The 
names of possible secret agents to Greece were considered. Calhoun and 
Gallatin particularly urged intervention or at least prompt recognition of 
Greek independence, and President Monroe, whose sympathy certainly 








99 


lay in that direction, was apparently won over to the view that Greece 
should be immediately recognized and a minister appointed. In fact, 
the first draft of his Monroe Doctrine message contained, according to 
Adams, recommendations to this effect, as well as an expression of dis- 
approval of the invasion of Spain by France. 

Adams vigorously objected. ‘‘Such a message,” he said, ‘‘would be 
a@ summons to arms, to arms against all Europe and for objects of policy 
exclusively European—Greece and Spain. It would be as new, too, in our 
policy as it would be surprising.’’ In the end the views of Adams prevailed 
and the message contained the expression of sympathy to which I have 
referred, but no suggestion of immediate recognition or intervention in 
the struggle for Greek independence. 

Thus, the question of the recognition of Greece became a test case 
in our history. The Government of President Monroe had been called 
upon to decide whether the policy with respect to recognition which it 
followed in South America was applicable to Europe, and decided in the 
negative. And it is interesting and instructive to contrast the vigorous 
action which was taken almost contemporaneously with respect to the 
recognition of the new states in South America with the reluctance which 
was shown in taking action for the recognition of Greece even where the 
almost unanimous sympathy of the country was involved. According to 
the definition then given by President Monroe, it was the practice of the 
United States in matters of recognition ‘‘to consider the government de 
facto as the legitimate government for us.”” However, the general policy 
of the country in Transatlantic affairs and the Monroe Doctrine played a 
large part in influencing the decision as to the time and circumstances of 
recognition. And while the United States assumed the initiative in taking 
official cognizance of the establishment of new states based on revolution 
in South America, in Greece this initiative was quite naturally left to the 
European Powers. 

Any consideration of this country’s early attitude toward Greek inde- 
pendence would be incomplete without a reference to Daniel Webster, 
who probably exerted a greater influence than any other American in en- 
listing the sympathy of this country for the Greek cause. As a member of 
the House of Representatives, in January, 1824, Webster introduced into 
Congress and vigorously supported the following Resolution: 


Resolved, That provision ought to be made, by law, for defraying 
the expense incident to the appointment of an Agent or Commissioner 
to Greece, whenever the President shall deem it expedient to make 
such appointment. ~ 


Webster’s speech on this occasion was one of the most memorable 
which he delivered in the field of foreign relations. His resolution, how- 
ever, failed of passage. The decision of the administration against inter- 
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vention in Greece, taken at the time the Monroe Doctrine was enunciated, 
was thus approved by the Congress. 


II. RECOGNITION OF GREECE BY THE POWERS 


In the case of Greece the European Powers were faced with the ques- 
tion of extending recognition to the first new state which had arisen out of 
revolution subsequent to the famous congresses culminating in the ‘‘ Holy 
Alliance,” which had attempted to put a ban on revolution. Fortunately 
for the theories of the Powers most nearly concerned, Greece was in revolt 
against Turkey, a state which was not a party to the Holy Alliance. 

It was in 1825 that the British Government issued a proclamation of 
neutrality between Greece and Turkey; in 1826 that Great Britain and 
Russia offered mediation between Greece and Turkey on the basis of the 
recognition of Greece as a tributary dependency of Turkey; and in 1828 
that Great Britain, France and Russia by agreement guaranteed the inde- 
pendence of Greece. In 1832 the Greek crown was offered by the Powers 
to Prince Otho of Bavaria, who accepted. This act was later notified to 
the United States Government. In reply Mr. Livingstoh, Secretary of 
State, communicated to the British, French and Russian ministers in 
Washington, on April 30, 1833, a note in which this government’s policy 
with respect to the recognition of Greece was outlined as follows: 

it has been the principle, and the invariable practice of the 
United States to recognize that as the legal government of another 
nation, which, by its establishment i in the actual exercise of political 
power might be supposed to have received the express or implied assent 
of the people, . . . (The President) is therefore happy that the 
assurance given by the three mediating Powers, that they were duly 
authorized to make the arrangement they announce, by the people of 

Greece, will enable him on the part of the United States, without de- 

parting from their known principles in similar cases, to acknowledge the 

Prince Otho of Bavaria, as the King of Greece, and to comply with the 


request of the high mediating Powers, on his reception by the people 
of that country as their sovereign. 


This is an interesting instance of the communication of a decision to 
recognize through notes to third Powers. It is to be explained by the 
relation of quasi-guardianship in which these Powers then stood to Greece. 

The recognition thus accorded to Greece in 1833 by the United States 
was followed by the signature of a treaty in 1837, but it was not until 1868 
that an American minister resident was accredited to Greece. 


III. CONSTANTINE'S GOVERNMENTS 


From the Greek revolution and the recognition of Greece as a sovereign 
State it is almost one hundred years to the events which _,ore immediately 
concern this paper, which relate particularly to the non-recognition of the 
Greek sovereigns, first Constantine and then George II, between 1921-1924. 
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Here it is the non-recognition of a particular government with which we are 
concerned, not of course with questions relating to the recognition of a new 
state. 


A brief historical background is essential to a consideration of the 
problems involved. 

It will be recalled that Constantine had on March 18, 1913, succeeded 
his father, George I, as King of Greece. The latter, a Danish prince, had 
been chosen in 1863 for the throne of Greece by the European Powers. In 
June, 1917, King Constantine, as a result of military and political pressure 
from the Entente Powers, left Greece for Switzerland. Before leaving 
Athens, Constantine issued a proclamation in which he stated that, yielding 
to necessity and out of duty to Greece, he quitted the country with the Crown 
Prince, leaving on the throne his son Alexander. Constantine and his 
followers subsequently insisted that he did not formally abdicate the throne. 
However, the United States recognized Alexander as King of Greece, and 
since there could not be two kings of Greece at the same time, Constantine, 
as far as this government and the other governments recognizing Alexander 
were concerned, was no longer considered as king. 

On October 25, 1920, King Alexander died and the Greek ministry 
summoned to the throne Prince Paul, the younger brother of the deceased 
king, acting in accordance with its interpretation of the Greek Constitution. 
It was indicated at that time that the Greek Cabinet would insist upon a 
definite and final renunciation of all rights to the throne by Constantine and 
his son George as a condition of Prince Paul’s acceptance. Prince Paul, 
however, declined to accept the honor and is understood to have indicated 
that his father, Constantine, was the rightful King of Greece. 

On November 14, 1920, the general elections which had been set for 
that date, prior to the death of King Alexander, were held and resulted in a 
majority in favor of the parties in opposition to Venizelos, who was then 
Prime Minister of Greece and who during the preceding years, both in and 
out of office, had consistently worked to secure Greek adherence to the Allied 
cause in the war. Venizelos resigned and a cabinet friendly to Constantine 
was formed. Subsequently a plebiscite was held, on December 5, which 
resulted in favor of Constantine, who returned to Athens on December 19, 
1920. Shortly before the plebiscite, France, England and Italy are reported 
to have presented a collective note to the Greek Government indicating that 
while they would not interfere with the return of Constantine if the Greek 
people desired him, they would consider his recall an unfriendly act and 
would withdraw from Greece the support hitherto accorded. 


IV. THE QUESTION OF NEW LETTERS OF CREDENCE 

It is important at this point to recall that in monarchical countries a 
change in the head of the state necessitates the presentation of new letters 
of credence by the diplomatic representatives in that country who are to be 
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accredited to the new sovereign. The practice in this respect is different 
in republics, where the authority is derived from the people and not from an 
individual as sovereign, and where a change in the head of the state does not 
require any change of diplomatic credentials. 

With the return of Constantine, therefore, the question automatically 
arose whether the American Minister at Athens should be issued new letters 
accrediting him to the new sovereign. This question was not given an 
affirmative answer. There was, however, at no time any suggestion of with- 
drawing American diplomatic representatives from Athens or of breaking 
off relations. On this point there has possibly been popular misunderstand- 
ing of the situation existing between this country and Greece between 1921 
and 1924. Without new credentials it is obvious that the relations between 
the two countries could not be conducted through accredited ministers 
plenipotentiary on the formal basis which is customary, since no official 
dealings with the unrecognized sovereign would be possible. However, 
intercourse between the two governments of a less formal character carried 
on by a diplomatic representative not accredited to the sovereign were en- 
tirely possible, and the maintenance of diplomatic relations with Greece was 
never entirely interrupted during the period of the non-recognition of Con- 
stantine and George II. 


V. ARGUMENTS FOR AND AGAINST RECOGNITION 


It is necessary to turn again to the outline of events to appreciate the 
considerations which influenced the decision to refuse to recognize Con- 
stantine. It will be recalled that upon his return, Constantine took the 
position that he had never ceased to be King of Greece and that Alexander 
had merely been functioning in Greece as his representative. This position 
was of course inconsistent with the view to which the United States and 
other Powers were committed, since they had issued to their representatives 
letters of credence addressed to Alexander and had entered into agreements 
of a formal character with his government. In addition to the technical 
difficulties, the position taken by Constantine, if accepted by the foreign 
Powers, might have raised a question as to the obligation of the Greek Gov- 
ernment to recognize its responsibility for the acts of King Alexander and of 
his government. If Alexander had illegally usurped the throne, his suc- 
cessor might be tempted to decline to take over the international obliga- 
tions he had assumed. 

The first official Greek announcement of Constantine’s return received 
in December, 1920, indicated that he had reached Greece and assumed his 
‘high functions.’”” There was no intimation of an accession or reaccession 
to the throne such as would be necessary in a communication of this nature 
to constitute an acknowledgment of the presence in Greece of a sovereign 
during Constantine’s absence from the country. 

It was not until some time later that a communication was sent by Con- 
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stantine to the President of the United States in which he stated that, having 
been called by the Greek people to take up his royal duties, he had “taken 
possession of the throne.’”’ In February, 1921, after recognition had been 
withheld for more than two months, it was indicated that the Government 
of Constantine was prepared to recognize the obligations flowing from trea- 
ties, conventions and agreements concluded with foreign Powers or indi- 
viduals by the government which had charge of the conduct of affairs during 
the period in which the royal authority was exercised by Alexander. While 
such a declaration was ambiguous with regard to the legal status of the Gov- 
ernment of King Alexander, it yet tended to meet the practical question of 
the assumption of the obligation of the prior régime. The question of Con- 
stantine’s attitude toward the legality of the Government of Alexander was, 
however, only one of the considerations to be weighed in connection with the 
possible recognition of Constantine. In 1921 we were three years nearer 
than we are now to the events of the great war. The attitude taken by 
Constantine at that time as distinguished from that of Venizelos was fresh 
in everyone’s mind, and in international as well as in our personal affairs 
there is a natural desire to deal, as far as possible, with friends rather than 
with those whose policy has been hostile. 

In addition to the considerations already mentioned which militated 
against favorable action in the matter of recognition, the degree of stability 
and the promise of permanence offered by the régime seeking recognition 
was a consideration which was naturally to be given serious attention. And 
from the early days of King Constantine’s régime there was reason to doubt 
its permanence. Rumors of abdication were frequent long before it actually 
occurred. As events actually transpired, if the United States had extended 
recognition in 1920 and had been represented in Athens by a minister pleni- 
potentiary during the troubled times of the past four years, it would pre- 
sumably have been necessary to change the letters of credence of that repre- 
sentative on at least three different occasions to keep abreast of the changes 
in régime. 

Further, in 1921 this country’s general policy in Transatlantic affairs 
was no more to be ignored than in 1823, when, after mature consideration, 
President Monroe had declined to take the initiative in the recognition of 
Greece. Between 1920 and 1924 Greece has been going through a period of 
internal as well as external strife. In this situation Great Britain, France 
and Italy declined to recognize Constantine, a sovereign whose father had 
owed his throne in a large measure to two of those Powers. For this country 
to have followed a separate course of action would in the existing cireum- 
stances have had a special and undesired significance as indicating support of 
a particular régime at a time when any intimation that this country was tak- 
ing sides in a bitter factional controversy was most carefully to be avoided. 

It may be urged, on the other hand, by those who would have favored 
the recognition of Constantine that many of the elements which are often 
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taken into consideration in deciding the question of recognition were met by 
Constantine’s Government; namely, (1) a sovereign actually exercising the 
prerogative of his office and in control of the country, (2) a sovereign who 
was at that time supported by an expression of popular approval, (3) a 
sovereign who had undertaken to carry out international obligations. 

But in this connection it is important to recall that there is no legal duty 
to recognize. Even if the Government of Constantine had met all the theo- 
retical tests to be expected of a government desiring recognition,—and in the 
case of Constantine some but not all were met—there would still remain the 
important questions of general policy, which are to be given serious consider- 
ation before recognition is accorded, and which may be controlling. 


VI. AMERICAN REPRESENTATION AND THE CHARACTER OF OUR RELATIONS 
WITH GREECE DURING THE PERIOD OF NON-RECOGNITION 


With regard to the American representation at Athens during this 
period, it may be pertinent here to point out that the United States Govern- 
ment was represented prior to March 4, 1921, by a minister plenipotentiary 
with letters of credence addressed to King Alexander. Upon the death of 
King Alexander in October of the preceding year, the minister continued to 
deal informally with the Greek Government but without being accredited. 
On March 4, 1921, the Senate, having failed to confirm the recess appoint- 
ment of the minister, the latter automatically ceased to act in his repre- 
sentative capacity and turned over the legation to a chargé d’affaires ad 
interim. The latter was not accredited to any Greek official, but continued 
to transact business with the Greek Government through the normal 
channels. This action, however, did not constitute recognition of Constan- 
tine as head of the state. Thus by dealing through the medium of a chargé 
d’ affaires ad interim the United States, as well as certain other Powers repre- 
sented in Athens whose relations with the Greek authorities were similar, 
continued to transact business on a basis which was not far from normal. 

As far as this country was concerned, our representative in Athens was 
an official of the government and it would be “‘splitting hairs” to say that 
he was not a diplomatic representative. Thus, even in the absence of recog- 
nition of the head of the state, diplomatic relations are entirely possible. 
It is of course always possible that the state desiring recognition may de- 
cline to treat on an informal footing with the state refusing recognition, and 
insist that the representative of the latter should be furnished with creden- 
tials or withdraw. If the state seeking recognition does not adopt this 
attitude and is prepared to continue to carry on relations with diplomatic 
representatives of a rank not requiring letters of credence, a form of diplo- 
matic relations can exist even in the absence of the recognition of the head 
of the state. Such, in fact, was the situation with respect to the relations 
between the United States and Greece during the period 1921 to 1924, 
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subsequent to the return of Constantine to Athens and after his abdication 
at the time of the Greek revolution of September, 1922. 


VII. CONSTANTINE’S WITHDRAWAL AND ACCESSION OF GEORGE II 


The events which led to Constantine’s abdication in September, 1922, 
following the revolution and the evacuation of Greek forces from Asia Minor, 
are recent enough not to require detailed description. On September 27 
Constantine relinquished the throne and on this occasion his proclamation 
was of a sufficiently formal and precise character to leave no doubt as to 
his intentions. In his proclamation he said: ‘‘Since I do not wish anyone 
to have the least fear that my presence on the throne could be an obstacle 
to the union of all Greece and to the assistance of our friends, I have decided 
to abdicate. My eldest son, George, is henceforth your King.” 

This change in régime again brought forward the question of recog- 
nition; but before a decision was reached, the execution, after a summary 
trial, of the principal political supporters and cabinet ministers of King 
Constantine’s régime took place. The execution of the Greek ministers 
could hardly have been overlooked in considering whether immediate 
action should be taken to accord to the sovereign the recognition which the 
United States had denied to his predecessor. In the light of various other 
precedents of a somewhat similar character in the history of our foreign 
relations, the fact that a new régime had come into power as a result of a 
coup d’éiat might not have been considered sufficient ground for the with- 
drawal of recognition. There appear to be precedents for the affirmative 
and negative of the proposition, though I recall no precedent with respect to 
European states where recognition was withdrawn by the United States for 
such reasons. 

In 1903, when King Alexander of Serbia was assassinated, certain of 
the European Powers represented at Belgrade withdrew their ministers and 
for some time did not enter into formal diplomatic relations with the régime 
which followed, some of whose supporters were believed to have been im- 
plicated in the assassination. The records do not indicate that this govern- 
ment had a representative in residence at Belgrade at the time of the assas- 
sination. The Serbian precedent, however, is not directly in point in a 
discussion of the situation brought about by the execution of Constantine’s 
cabinet ministers, since in the former case the assassination of the head of 
the state was involved. 

From the dynastic point of view, in the light of Constantine’s abdica- 
tion, King George was the logical successor to the throne, and it has been 
suggested that the situation of his government was not essentially different 
from that of certain other governments in Europe, which at about the same 
time came into power as a result of revolution, the instance of the overthrow 
of the Stamboulisky Government in Bulgaria being the case most nearly in 
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point. The essential distinction between the two cases—that of Greece and 
that of Bulgaria—lies in the fact that in the case of Bulgaria no question of 
recognition arose, as there had been no change of sovereign. 

The problem which is presented when there has been a change of sov- 
ereigns is quite different from that which results from a change of govern- 
ment with no change in the head of the state. In the latter case non-recog- 
nition results from a failure to take affirmative action, while in the case of a 
change of government but no change of sovereign, affirmative action of a 
drastic character is required to effect the withdrawal of recognition. As the 
brief discussion of this point emphasizes, the mechanics of diplomacy and of 
diplomatic relations play a considerable part in determining the character 
of the problem of recognition which is presented and influence the method of 
meeting such problems. 

In considering the question whether the Government of King George 
II should have been recognized, it is important to recall that the execution 
of Greek political leaders was not the only obstacle to recognition. The 
new régime, while it quickly consolidated its position and control of the 
country, did not legalize its position by the holding of elections until many 
months later, and could not, therefore, advance the arguments chiefly relied 
upon by the Government of King Constantine; namely, an expression of 
popular approval through elections and the legality of its assumption of 
power in support of a claim to recognition. 


VIII. RECOGNITION 


Early in 1924, subsequent to the Greek elections which were held on 
December 16, 1923, action was taken to regularize the relations between the 
United States and the Government of Greece, and on January 29, 1924, the 
American chargé d’affaires at Athens was formally accredited to the Greek 
Government by a letter from the Secretary of State to the Greek Minister of 
Foreign Affairs. When, on April 16 last, the Greek Government notified 
the American Legation at Athens of the abolition of the dynasty, of the es- 
tablishment in Greece of a parliamentary republic, of the approval of a re- 
public by plebiscite, the American chargé d’affaires at Athens informed the 
Greek Government that he had been instructed to indicate his government’s 
pleasure in carrying on with the new government the official relations which 
he had held with the preceding government. 


IX. CONCLUSIONS 


While it is difficult and often dangerous to draw conclusions from the 
study of any one problem involving the question of recognition, it may be 
justifiable to allude to the following points which this statement of our rela- 
tions to Greece suggests—not as final conclusions, but as indications of 
tendencies: 
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1. The Greek precedent indicates the important influence of considera- 
tions of general policy upon recognition. It is impossible to fix definite rules 
or to state that, given a certain situation, recognition should inevitably fol- 
low. It must constantly be borne in mind that, while circumstances may 
justify recognition, there is no legal duty to accord it. 

2. The Monroe Doctrine and the policy of non-intervention in Trans- 
atlantic affairs have had a very distinct influence upon this country’s prac- 
tice in dealing with the recognition of new states and governments in Eu- 
rope. In the case of Greece there resulted from these policies a disinclina- 
tion to follow a separate course of action with respect to the recognition of a 
particular régime at a time when other Powers withheld recognition and the 
local situation was far from stable. 

3. The Greek precedent also brings out clearly the modern tendency to 
be less technical in international dealings in matters relating to recognition 
and non-recognition. Principles of common sense are applied and, while 
recognition retains its importance in regulating formal international rela- 
tions, under modern practice it is being demonstrated that, even in the ab- 
sence of recognition, intercourse may, by mutual understanding, continue 
and diplomatic relations be maintained. Non-recognition, plus a severance 
of diplomatic relations, as in the case of Russia, differs essentially from non- 
recognition plus a maintenance of diplomatic relations, as in the case of 
Greece. 

In this connection, and in conclusion, it is interesting to note that the 
two greatest services which were rendered by this country to Greece during 
the past hundred years were rendered at a time when formal recognition had 
not been extended. The first service was Webster’s eloquent appeal for 
Greek independence, and the second was the aid rendered to Greece by 
American philanthropic agencies during the past few years in connection 
with the refugee problem which that country has so courageously faced. No 
technical questions of recognition stood in the way of humanitarian enter- 
prise. 

The CHatrMAN. The next subject is ‘“‘ Mexico,’ which will be discussed 
by Professor John H. Logan, of Rutgers College and the State University of 
New Jersey. 


THE RECOGNITION OF MEXICO 


ADDRESS BY PROFESSOR JOHN H. LOGAN 
Rutgers College and State University of New Jersey 


I have been asked by the Secretary to discuss the recognition of Mexico 
and I am very glad to do so, with the understanding, however, that I do not 
claim to be a specialist on Latin-American affairs and not being a specialist, 
I cannot hope to say more, or to say it better, than the average American 
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citizen who tries to take an intelligent interest in the foreign affairs of the 
United States. 

Mexico has been a member of the society of nations almost as long as 
has the United States; hence there has never been a question in our time of 
admitting her as a new member into the family circle. The only way in 
which that question could ever arise would be for Mexico to completely lose 
her independence, become incorporated into some other state until her 
identity as a state should be lost; if such a thing should occur, a new nation 
might grow up there in time and establish its independence and then apply 
for recognition in the society of nations. The same thing could happen to 
the United States, but until it does happen the United States will not cease 
to be a member of the family of nations in the generally accepted meaning of 
that phrase. It is conceivable, however, that we might have a bloody 
revolution, that the Republic might be destroyed as the result of civil strife 
and a hereditary monarchy set up in its place with Chicago for its capital. 
This would not be a new state in the sense of international law, but only a 
new constitution. It would be the same land and the same nation. The 
British ambassador, the French and Italian ambassadors, as well as the 
Mexican and all the rest, would follow the new government to Chicago, with 
or without instructions from home, and continue to transact the business of 
their governments, so far as this might be possible. In due time—just as 
soon as the American Monarch should be established firmly upon the throne 
and be in control of the country—the new government would be officially 
recognized as a mere matter of course. Mexico would probably raise no 
question as to how it was established. 

The analogy is doubtless crude and is meant merely to illustrate by an 
extreme case the fact that there is a difference between the recognition of a 
new state—for example, Poland in 1919—and the recognition of a change of 
government in an old state—for example, Mexico in 1920. The admittance 
of Poland into the society of nations in 1919 involved very large questions of 
world politics; whereas a change of government in Mexico, by whatever sort 
of revolution, may concern no one vitally except the Mexicans. It might 
well involve questions that would be annoying and vexatious for statesmen 
in other countries, but if they are problems which the Mexicans have the 
right to decide for themselves, they should be left to work them out without 
interference from the outside. It is surprising how little attention has been 
given by the writers on international law to this fundamental distinction. 
It is perhaps due to the fact that it is obvious. However, there is no uniform 
rule on the subject and it needs a more careful and adequate treatment than 
it has received. 

When a question arises as to the recognition of a new government in 
Mexico by the United States, I believe that the same policy should be pur- 
sued as is followed in the recognition of any other government and that, so 
far as is practicable, this policy should be in accordance with our traditional 
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practice and that of other states. But before taking up our general policy 
in recognizing new governments in old countries, it may be desirable to refer 
to one common confusion in the public mind over the subject. 

Recognition of Mexico does not mean approval of all that has taken 
place, or of anything that has taken place. It has nothing to do with 
approval or disapproval; it has to do only with a state of facts. It does not 
necessarily involve encouragement, or support, or even sympathy. We 
could recognize and we might have to do so without according any of these. 
If we are to have uninterrupted relations with Mexico we must take its 
government and its governors as we find them; if they exist and function, if 
they are satisfactory to the nation, and if they are in position to assume and 
fulfill their international duties, they are ready to be recognized and treated 
with. When there are differences to be settled, it will generally be found 
that the best way to settle them is to take them up with the regularly recog- 
nized government. More can be done and done in a more regular way after 
official recognition than before and as a condition of recognition, particularly 
in dealing with Latin-American states, in which the recognition of new gov- 
ernments by the United States is of peculiar importance, because delay in 
recognizing may mean disaster for the de facto government and bring chaos 
upon the country, without producing any compensating benefits either for 
them or for ourselves. 

It has been noticed by writers that there have been three stages in the 
development of the policy of the United States in recognizing changes of 
government in Latin-American countries—the Jefferson, the Seward, and 
the Wilson doctrines.t_ For my purpose there are only two that need to be 
distinguished. 

Each of these doctrines may be illustrated by our dealings with Mexico. 
The older doctrine is stated clearly by President Pierce in 1856 in a special 
message to Congress in which he discusses a very complicated and somewhat 
notorious situation which had arisen in Central America.2 The President 
calls attention to the paramount importance of the Isthmus to the United 
States ‘‘on account of its geographical position and of our political interest 
as an American state of primary magnitude”. ‘It would be as easy,” he 
says, ‘‘for us to annex and absorb new territories in America as it is for Eu- 
ropean states to do this in Asia or Africa,’’ but we have followed the policy of 
noninterference in their domestic troubles and of recognition of 
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all governments without question of their source or their organization, 
or of the means by which the governing persons attain their power, 
provided there be a government de facto accepted by the people of the 
country. . . . Wedonot go behind the fact of a foreign government 
exercising actual power to investigate questions of legitimacy. 
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foreign intervention or not; whether insurrection has overthrown 
existing government, and another has been established in its place 
according to preexisting forms or in a manner adopted for the occasion 
by those whom we may find in the actual possession of power. All 
these matters we leave to the people and public authorities of the 
particular country to determine; and their determination, whether it 
be by positive action or by ascertained acquiescence, is to us a sufficient 
warranty of the legitimacy of the new government. 


In further explaining the application of this policy, Mr. Pierce calls 
particular attention to the Mexican Republic, “‘ where five successive revo- 
lutionary governments have made their appearance in the course of a few 
months and have been recognized successively, each as the political power of 
that country, by the United States.” It may be added that other revolu- 
tions were soon to follow, the government in each case to be promptly 
recognized, not without much inconvenience to our statesmen and diplomats. 

A few months later, in 1858, diplomatic relations had to be broken off 
and for a while it became uncertain who was in charge of the government in 
Mexico or whether anyone was in control. President Buchanan was forced 
to depend upon “‘a confidential agent” for information. He finally sent a 
new minister to look up and recognize the government of Benito Juarez, 
“if on his arrival in Mexico he should find it entitled to recognition according 
to the established practice of the United States.”” The minister was in- 
structed that it was not an essential condition of the recognition of a govern- 
ment that it should be in possession of the capital, but that it was enough if 
it was obeyed over a large majority of the country and the people, and is 
likely to continue.” Mr. McLane, the minister, finally located the new 
President at Vera Cruz and recognized him.’ 

The coming of General Diaz in 1876 brought up the question of recogni- 
tion again, President Hayes reporting to Congress that General Diaz had 
become president as the result of a revolution, said: 


It has been the custom of the United States, when such changes of 
government have heretofore occurred in Mexico, to recognize and enter 
into official relations with the de facto government as soon as it should 
appear to have the approval of the Mexican people and should manifest 
a disposition to adhere to the obligations of treaties and international 
friendship.‘ 


In this case official recognition was deferred for a time on account of 
serious disturbances on the border, but assurances were soon received and 
accepted as satisfactory that the Mexican Government had the situation 
under control, and recognition followed. 

The policy followed by our government in Mexico until recently has 
been to extend recognition to any government in actual “control of the 
machinery of administration and in a position to fulfill its international 


* Moore, Digest of International Law, Vol. I, p. 147. 4 Ibid., p. 148. 
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obligations.” Of course, it is understood that the government must repre- 
sent the will of the people, but if it is in control without serious opposition 
from the people it is presumed to represent the will of the nation, and 
unquestionably no foreign state would be justified legally in inquiring véry 
far into the basis of its existence. To attempt to investigate as to how it 
came into existence would in most cases, if not in all, bring about an intol- 
erable situation from the standpoint of international practice; it would 
amount to unfriendly interference. Of course, it is the duty of our govern- 
ment in any specific case to make a friendly investigation for the purpose of 
obtaining the facts upon which to act. It is justified in deferring recognition 
until such time as it shall be satisfied that it is not recognizing a faction that 
cannot gain control. Certainly our experience with Mexico both in the 
remote and in the recent past justifies our government in being most careful 
in recognizing a new government there; it must satisfy itself that the govern- 
ment it recognizes exists in fact and without substantial resistence to its 
authority. 

When General Huerta came to the head of the Mexican Government in 
1913 there began what has been called a new policy, although at least germs 
of the policy are older—they are found in Secretary Seward’s acts and 
occasionally in those of other statesmen. Our Secretary of State, Mr. 
Knox, gives a clear statement of the changing policy in his telegram to the 
American ambassador in Mexico, February 21,1913. Hesays ‘the Depart- 
ment is disposed to consider the new provisional government as being legally 
established and to believe that it apparently intends to reestablish peace and 
order throughout Mexico, and to hope that it has support of the majority of 
the Mexican people.” Mr. Knox doubts, however, the ability and earnest 
disposition of the government “‘to comply with the rules of international 
law and comity, the obligations of treaties, and the general duties to for- 
eigners and foreign governments incidental to international intercourse.” 
Before recognizing the new government he wants assurances that the out- 
standing questions between the two countries “‘ will be dealt with in a satis- 
factory manner.”® He names seven points of controversy on which he 
wishes definite assurances before recognition, among which are several 
matters still unsettled but now happily in process of settlement. Ambassa- 
dor Wilson, who was earnestly desirous of recognition of the new govern- 
ment, thought that the results aimed at could be secured without the neces- 
sity of withholding recognition. 

From the moment of coming into the presidency, Mr. Wilson steadfastly 
refused to consider the recognition of the Huerta government; he also did 
what he could to keep other governments, especially those of Latin-America, 
from extending recognition, which amounts to active intervention against 
the Mexican Government. In explaining his position, Mr. Wilson told 
Congress in December, 1913: 


5 Foreign Relations of the United States, 1913, p. 728. 
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There can be no certain prospect of peace in America until Gen. 

Huerta has surrendered his usurped authority in Mexico; until it is 

understood on all hands, indeed, that such pretended Governments will 

not be countenanced or dealt with by the government of the United 

States. We are friends of constitutional government in America; we 

are more than friends, we are its champions. . . . Mexico has no 

government.® 

Again in 1916, President Wilson said: ‘“‘So long as the power of recogni- 
tion rests with me, the Government of the United States will refuse to extend 
the hand of welcome to anyone who obtains power in a sister republic by 
treachery and violence.’”’ The President was on ground more in accordance 
with our former practice when he said in August 1913, that the claimants to 
power in Mexico “have not made good their claim in fact. . . . We 
cannot in the circumstances be the partisans of either party to the contest. 

or constitute ourselves the virtual umpire between them.’’’ This is 
a valid and sufficient reason for withholding recognition and it is good 
international practice; nor is there anything to be said, from the legal stand- 
point, against the agreement between General Huerta and the United 
States in 1914, by which the United States agreed to recognize immediately 
a provisional government to be constituted in the City of Mexico by agree- 
ment of all the fighting parties in Mexico. This was leaving it to the 
Mexicans to decide for themselves what government they would have. 

I have never been pursuaded that the government of General Huerta 
should have been recognized, and I believe the policy of our government as 
to that was logical and correct. However, I base my position entirely upon 
the facts—that particular Mexican Government does not seem to me to have 
been sufficiently in control of the country at any time to be in position to 
demand recognition. It was never recognized by the Mexican States. But 
our ambassador in Mexico, Mr. Henry Lane Wilson, instructed American 
consuls to work with the local authorities for recognition, believing recogni- 
tion to be correct and necessary. 

In 1920, after the downfall of the Carranza government, a state of 
affairs similar to that in 1913 again came about. For several months there 
was a provisional government, until General Obregon was elected and 
installed into office. Conditions apparently began to improve at once. 
The new government “gave indications of stability, sincerity, and a credit- 
able sensitiveness to its duties and their just performance,” as Mr. Colby 
said, there was no disorder attendant upon the election, and while there 
was opposition to the government, it did not reach any considerable propor- 
tions, and still no government was recognized by the United States for three 
years. A United States Senator said in the Senate, July 1922: ‘‘ We do not 
question the legality of the present Mexican Government. . . . Weall 

6 Foreign Relations, 1913, p. X. 


7 Amer. Jour. Int. Law, Supp. 1913, p. 279; Robinson and West, Foreign Policy of 
Woodrow Wilson, 346. 
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know perfectly well that Obregon is President of Mexico and there will never 
be any disposition on the part of the United States to question the legality of 
the Obregon government.” Still he stoutly opposed recognition. 

The reasons for withholding recognition for three years were stated 
clearly by Secretary Hughes on June 7, 1921, and they certainly show very 
serious causes of complaint. Mr. Hughes declared that the fundamental 
problem of the United States in its relation with Mexico is the safeguarding 
of property rights against confiscation. He made clear that Mexico is free 
to do as she pleases with her public lands, but denied that she has the right 
to destroy without compensation valid titles which have been obtained by 
American citizens under Mexican laws. A confiscatory policy strikes at the 
fundamentals of international intercourse.* Senator Fall said in 1921: ‘“‘So 
long as I have anything to do with the Mexican question, no government in 
Mexico will be recognized, with my consent, which government does not 
first enter into a written agreement promising to protect American citizens 
and their property rights in Mexico.”’® He said if Mexico refused to enter 
into such agreement, it would be a question as to whether we should remain 
silent or immediately take other action. For three years we treated with 
the Obregon government over the field covered by Mr. Hughes’ statement, 
without extending recognition. 

It is not difficult to see what was needed in 1920 after the overthrow and 
death of President Carranza. Mexico needed order and peace, reéstablish- 
ment of her finances and of her good name before the world by demonstration 
of her desire and ability to protect the lives and the property rights of 
foreign nationals. The only question is as to how these objects could best be 
attained and as to the nature of the guarantees which the United States 
Government was justified in demanding as a condition of recognition. Our 
country had serious complaints of long standing that pressed for a satisfac- 
tory settlement. The Mexican Government was aware of the justice of 
some of these complaints and expressed itself as ready to meet them with 
justice and promptness. Mexico had certainly been a thorn in the flesh for 
the Government of the United States for the preceding ten years. Perhaps 
we had been a thorn in the flesh for Mexican Governments. 

Much confusion has arisen in the public mind over our duty in the 
matter of recognition, due to the fact that part of our press had at times 
behaved rather badly, and to the fact of the enormous financial interests of 
Americans in Mexico, and to their responsibility of some discussions in 
Congress from time to time. A number of our Congressmen have professed 
to see in those who followed Carranza in the government, Bolshevists, 
Socialists, followers of the Rand School, and other diabolic tendencies. 
They have been called brigands, weaklings, grafters. A Senator has said 
that one of the purposes of the revolution (since 1911) was to drive out 


8 Congressional Record, 67th Cong. 2d Sess., p. 10421. 
® Current History Magazine, April 1921, p. 145. 
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Americans and plunder their property.!° There is no doubt that this idea 
was in the minds of many Mexicans, and in applying the doctrine some of 
them were not particularly gentle,—they simply killed Americans and took 
their land. With them it was ‘“‘ Mexico for the Mexicans.” 

Our government expressed itself as willing and ready to extend recogni- 
tion whenever Mexico was ready to give assurances that she would perform 
her international duties, but as the condition of recognition the Mexican 
Government was asked to make a treaty with our government which would 
secure Americans in Mexico in their rights. President Obregon steadfastly 
declined to enter into such a treaty, declaring it to be impossible, incon- 
venient and unnecessary. He said it would be contrary to Mexican ideals, 
as it would create special privileges for Americans in Mexico. Mexico 
asked for recognition only on the ground of her legal and governmental 
ability to fulfill her international obligations. Recognition could not be 
made to depend upon conditions. He said he had no intention whatever to 
advise any change in the Constitution “to please” as he put it, ‘‘ American 
interventionists.”” However, President Obregon took particular pains to 
explain that he and his government were friendly to foreign investments. 
He said: 


Foreign capital will be invited and given justice. . . . What 

it will not be given is excessive privileges at the expense of the people’s 
rights. In this policy, there is not even a hint of confiscation. 
Every private right acquired prior to May 1, 1917, when the new consti- 
tution was adopted, will be respected. Article 27... . willnever be 
given retroactive effect. As to taxation, habitual protests and in- 
terference force the conviction that the investors of more powerful 
nations have the idea that we should submit our taxation plans to them 
for approval.'! 


In view of the fact that this Mexican Government was certainly regular 
from the viewpoint of the Mexican Constitution, that Obregon was elected 
by an overwhelming majority of voters, that there was little disorder at- 
tendant upon the election, that the new government vigorously set about the 
task of restoring internal order, that there was no substantial resistance to 
its authority, that it gave repeated promises of its intention to fulfill all its 
international duties under treaties and international law, it appears to have 
deserved recognition by the United States. It seemed to many who were 
acquainted with Mexico that it did all in its power to restore Mexico; that it 
made an honest effort to show that Mexico was worthy of recognition. 
Early in his term President Obregon asked for an international claims 
commission to adjust foreign claims against Mexico. 

The question arises for students of international relations as to how far 
foreign governments were justified in conditioning recognition upon disagree- 


10 Congressional Record, 67th Cong. 2d Sess., pp. 5808, 5797. 
1 Current History Magazine, Aug. 1921, p. 895. 
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ments as to the constitution and laws of Mexico. It is not an easy question 
to answer and it has been variously answered. In my judgment recognition 
should come first and diplomacy follow. Of course, a government is bound 
to protect the rights of its nationals in a foreign state, and the fact that some 
foreign business corporations have been ruthless and disreputable in 
exploiting Mexico does not make it permissible for a Mexican government to 
confiscate their vested rights in property. So far as I am aware, there is no 
direct evidence of the present government’s having confiscated property of 
foreigners. It may have taxed too severely and such taxation might con- 
ceivably amount to confiscation. In such cases in the United States the 
Supreme Court would have to decide, and such ought to be decided by the 
Supreme Court in Mexico. From the cases which I have seen, it appears 
likely that the Mexican courts function as well as other powers of the state. 
On the face of it, there is nothing in the constitution of 1917 which does not 
fall within the competence of a sovereign state to enforce. There may be 
some things that are objectionable from the viewpoint of economics and good 
sense, but that is not our affair. 


Conclusions 


1. It seems to me that there is danger in withholding recognition of a 
new government except where it cannot be avoided in safety and without 
striking at the vitals of international law. It should not be used as a 
punitive or threatening instrument, nor for achieving what might be 
achieved in a more friendly way. Our nationals should be told to apply to 
the courts of the country in which they have claims or to take up matters 
directly with the government as occasion may offer. When the American 
oil companies had decided, in 1921, that they were losing time and that their 
differences might possibly be settled by conference, five oil presidents went 
to Mexico, with the permission of the American Government, and an agree- 
ment was reached with the Mexican Government within five days; the taxes 
were paid and operation of the wells resumed. When President Obregon 
heard that they were coming he remarked: “TI believe this is the first step 
they have taken over the shortest road.’”’” 

2. The question of recognition should not be allowed to become 
associated in the public mind with any idea of intervention. In 1851 Her- 
man Melville published his great sea story Moby Dick, in which there is a 
chapter entitled “‘Fast-Fish and Loose-Fish,” inserted in the story for the 
purpose of expounding the American code of international law of whaling 
upon the high seas. The American whalers, he said, had provided their own 
code, ‘‘which for terse comprehensiveness surpasses Justinian’s Pandects 
and the By-Laws of the Chinese Society for the Suppression of Meddling 
with Other People’s Business.’”” The code is very brief: 1. A fast fish 
belongs to the party fast to it. 2. A loose fish is fair game for anybody who 


12 Current History Magazine, Oct. 1921, p. 170. 








116 


can soonest catch it. ‘‘ Alive or dead, a fish is fast when it is connected with 
an occupied ship or boat, by any medium at all controllable by the oc- 
cupants.” At the close of the chapter, Melville asks the question, ‘‘ What 
was America in 1492 but a loose fish in which Columbus struck the Spanish 
standard by way of waifing it for his royal master and mistress? What was 
Poland to the Czar? What Greece to the Turk? What India to 
England? What at last will Mexico be to the United States? All loose 
fish.” 

There are doubtless many Americans who look upon Mexico as a loose 
fish to be taken by the first comer; many more consider it a fast fish floating 
with an American harpoon attached; presumably all members of this society, 
and certainly all our responsible statesmen, know that Mexico is no sort of 
fish, that Mexico is a sovereign state equal to any other sovereign state. 
Some outside America profess to believe that it is a fast fish for America. 
In 1914 a German, writing in the American Journal of International Law, 
said that Americans wish a government in Mexico which shall be amenable 
to American wishes, which “shall put a limit, among other things, to the 
European, hitherto only English, thirst for oil.”’ If Huerta ‘“‘does not 
submit to the will of the United States, they will oppose him with all means 
at their command. . . . It seems, therefore, that soon there will be 
nothing left for the United States to do, except to step in and restore peace in 
its own way; and as in the case of Cuba, to take temporarily the reins of the 
government into its own hands.’ Next year I was in England and a 
gentleman of some authority, one who should have known better, told me 
that he had authentic information to the effect that the President of the 
United States had recently sent a personal representative to the great 
governments of Europe to sound them out as to their attitude in the event 
the United States should decide to annex northern Mexico. It is always 
difficult to find the origin of such stories. Perhaps this interventionist and 
annexationist story arose from the known fact that there was a party in 
northern Mexico which professed to want annexation to the United States, 
but it was helped along by the refusal of the United States to recognize any 
government in Mexico, and by such statements as this from President 
Wilson, which was grossly misinterpreted: ‘‘The Government of the 
United States does not stand in the same case with other great governments 
of the world in respect of what is happening or what is likely to happen in 
Mexico.”"* This was looked upon as a harpoon of the Monroe Doctrine or 
one of its cousins. 

3. A decided forward step was taken in the handling of the Mexican 
situation in 1915 when, under the leadership of the United States, five South 
American states and one Central American state went into conference over 

13 Vol. 8 (1914), p. 221. 


14 Instructions to John Lind, quoted in address to Congress, Aug. 27, 1913, American 
Journal of International Law, Supplement, Vol. 6 (1913), p. 281. 
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the Mexican question, and attempted to get all parties in Mexico to unite so 
that a government might be recognized. 

One of the finest things in the history of Central American relations was 
the Conference of Central American Republics held in Washington in 
December, 1922, at the call and under the leadership of Secretary Hughes. 
It resulted in a treaty providing that “the governments of the Central 
American Republics will not recognize any other government which may 
come into power in any of the republics through a coup d’état or a revolution 
against a recognized government, so long as the freely elected representatives 
of the people have not constitutionally reorganized the country.” If this 
principle could be extended so as to become an American system, subscribed 
to by all, particularly by all the larger states, including the United States 
and Mexico, and if it could be followed in concert and applied liberally and 
wisely, Pan-America and the world would greatly profit by it. 

The agreements of 1923 between Mexico and the United States are 
commendable and admirable from every point of view. They may not 
remove all friction between the two countries, but they will solve many of 
the problems and put the two countries on the upward road in the direction 
of friendly coédperation. And it is time that we were friends, for if conditions 
should again become similar to those which prevailed in Mexico from 1911 to 
1923, we would have to do far less intervening than we did then or far more 
and of a more serious nature.» 


The CHatrMAN. The next thing in order, ladies and gentlemen, is a 
discussion of these papers, or any of them. The Chair will venture to make 
two suggestions to those who intend to speak on these subjects. One is 
that they shall speak briefly; the other is that each one who speaks be kind 
enough to preface what he says by announcing his name. 

Before opening the general discussion, I will ask Sir Bernard Pares to 
speak briefly. Sir Bernard is connected with Kings College, London. We 
will be very glad to hear briefly from him. 

Sir BerNaRD Pares. Mr. Chairman, ladies and gentlemen: I thank 
you very much for your kind invitation. I came here to listen and to learn. 
This learned body is somewhat like the Institute of International Affairs 
in my own country which discusses questions such as you are discussing 
here tonight. 

I happen to be identified with that majority of English opinion which 
did not welcome but accepted the British recognition of the Soviet Govern- 
ment in Russia. The most that I can do is very briefly to discuss the way 
in which that recognition came about, which may possibly throw a little 
light on the question as affecting our country. 

Of course the trouble was, originally, that we began our attitude to- 
wards Soviet Russia in the middle of the World War. That was a govern- 


18 Terms of the agreements in New York Times, Sept. 1, 1923. Obregon’s interesting 
statement on the terms, ibid., Aug. 18, 1923. 
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ment which had repudiated an alliance with us, and was also, beyond doubt, 
acting in cooperation with our enemies in the field. That was the original 
question in our minds when we first considered the recognition of Soviet 
Russia. Then, later on, after the Armistice and after all sorts of vacilla- 
tions and inconsistencies in Allied policy, began that period in Russian policy, 
which I will call the hide-and-seek period. One may be sure that Lenin 
did not make his confession of failure in 1921 until a new development was 
already well on its way and forced Lenin to make that statement. There 
had begun a new chapter in Russian affairs, the chapter of reconstruction. 

From our point of view, the government in charge of Russia is the 
least capable government in the world for leading that reconstruction; it 
was the government responsible for all the damage. It was under those 
circumstances that we took our first step in renewing, not political, not 
diplomatic, but commercial relations with Russia. Some of you will recall 
the very amusing cartoon in Punch, in which the Russian envoy was repre- 
sented as calling at No. 10 Downing Street, and being referred to the trades- 
men’s entrance. We did not like the connection at all. 

How has this trade agreement worked out? It cannot be referred to 
as a model. It is an in-and-out story; so is the whole story of the Soviet 
Government itself, one moment threatening us and another moment 
asking us for our money. 

That leads up to the recognition which took place in February of this 
year. I suggest that the real cause of the recognition is nothing but a 
change of balance in political parties in England, and has nothing to do with 
any change of our attitude toward Russia. That may seem strange, but 
notice what happened. In the first place, Mr. Ramsay MacDonald, when 
he was still a candidate at the elections, wrote a very interesting pamphlet 
in which he abused the Soviet Government of Russia as strongly as anyone 
here would do. He said it was the last government in the world to imitate. 
Yet on the one hand, both the Labor and Liberal Parties were pledged to 
recognition. On the other, and this is equally important, we had come 
to the conclusion that England was practically immune from Bolshevism. 
Now I want to give you the date—June, 1920—when it was quite clear to 
everyone that the Soviet propaganda was not going to succeed in England. 
Mr. MacDonald, in the same pamphlet, says quite clearly, that he is not 
going to stand, as he puts it, any “‘monkey tricks’”’ in the shape of Soviet 
propaganda in England. We know quite well that propaganda is going on. 

Our points are just the same as yours here, three points—No. 1, 
public debts; No. 2, private debts; No. 3, propaganda. 

Next, you will notice the terms in which the recognition was made. I 
am very sorry that we ever took refuge in a distinction between de jure and 
_de facto recognition. That is probably because I am very incompetent as 
an international lawyer; but I really cannot see that recognition is substan- 
tially ever anything but de facto. We have now recognized them as the de 





a-arewe WwW 


~~ 
~~ . 


iS 
1- 


le 





119 


juregovernment of all those territories which acknowledge their authority. If 
you say that you require that in a given country the government shall show 
that it has the sanction of a majority of the population, that is the line which 
was followed right through. All through the Civil War, with all our wab- 
blings, we never departed from that. Short of that, as I had occasion to 
write in a liberal paper, The Weekly Westminster, we recognize them as we 
recognized Thibet, no more no less; and no recognition that does not cover 
the three points that I mentioned has any meaning. Very frankly, the 
matter is left pretty nearly where it was throughout. Whether we have 
done right or wrong, I do not know, but I do not think the position is in 
any way seriously altered. We said that we would trade with them before. 
We did not trade with them. Some people say that it will evolve into a 
compromise. I cannot imagine a compromise with communistic principles 
doing any good at all in the matter of trade. In fact, it seems to me here 
impossible to have any compromise. But they are giving way all along 
the line. It has been said by Mr. Rakorsky that if you go to Russia 
you will find communists, but you will not find communism. Nor will 
you. It is not a satisfactory position, but can any one suggest anything 
better? 

The CHarRMAN. All the papers are now open to discussion. 

Professor Quincy Wricut. Mr. Chairman, I have been very much 
interested in the papers that I heard. I am sorry that I did not hear the 
first one. But there is one phase of the matter on which I thought I would 
like to say a few words. 

The question of recognition, I think we must recognize in the papers 
that have been given, is very largely a political question. There is no rule 
of international law that requires recognition under any particular cireum- 
tances. You can never say that a country is violating international law 
if it fails for a protracted period to recognize another government. Never- 
theless, there have been policies. The United States Government has 
generally followed the policy of recognizing foreign governments fairly 
promptly if they had obtained de facto control of territory. It seems to me 
that the particular circumstances of the case always govern, but there is one 
fact which I would like to emphasize which makes it at least convenient 
and in most cases creates a presumption in favor of recognizing a de facto 
government. 

In this country we follow the rule that the courts, in matters of recogni- 
tion, are bound to follow the decisions of the political organs of government. 
There was a case which came to my attention last summer which em- 
phasized this matter forcefully, and I am going to mention it. 

It appears that during the régime before Obregon, an official of the 
Treasury in Mexico had absconded with considerable money and had come 
to the United States and deposited these funds in a national bank in Haver- 
hill, Massachusetts. Soon after that there was a change in the Mexican 
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Government. The Obregon Government, which was not recognized but 
which did have consuls in the United States, applied to a Massachusetts 
court to have an injunction issued so that these funds, which were obviously 
the property of Mexico and which were deposited in the bank, could be 
kept there until Mexico could recover them. This raised a very interesting 
question for the judge. Clearly, it was equitable that Mexico should retain 
these funds, a considerable sum, and yet the court said, following our 
precedents, ‘‘Our Government has not recognized Obregon, and, therefore, 
when Obregon or his representatives appear in court and say that they 
represent Mexico, I cannot recognize their right to do so, because I must 
follow the decision, in this matter, of the political organs of the government.” 
The Court hemmed and hawed about it fora time. Then last summer the 
judge said, ‘‘I will issue a temporary restraining order. There seems to be 
information from the State Department. We have a letter from the State 
Department to the effect that although the Obregon Government is not 
recognized, the State Department realizes that Mexico is an international 
person and that Obregon is functioning in Mexico.”’ So the judge said that 
he would issue the temporary restraining order and see what happened. 
Fortunately, before the matter came up for final hearing, we had recognized 
Mexico, last September, so there was no difficulty. Eventually the Mexican 
state got its money. 

That is simply a case representing the extreme difficulty in matters of law 
before the courts which may arise through a protracted failure to recognize 
that any government is functioning in a foreign state. 

There have been a number of similar cases with regard to Russia. There 
was one case where the Soviet authorities had deposited money in the State 
of New York for the purpose of manufacturing moving picture films. They 
tried to get an accounting of this, and the courts refused to recognize that 
there was any such thing as a Soviet Government of Russia. 

In some cases of this character, justice is not done because of failure to 
recognize. Therefore, I will say that from the point of view of the courts, at 
least, there is a presumption in favor of our traditional policy of recognizing 
a government that is de facto established. 

The CuatrMAN. The Chair is going to take the liberty of calling on one 
gentleman here—Father Walsh, recently head of the Pontifical Relief Mission 
in Russia. 

Rev. Epmunp A. WatusH. Mr. Chairman, ladies and gentlemen: 
Like our distinguished visitor from across the Atlantic, I had not anticipated 
making any remarks this evening, as I had rather reserved them for another 
occasion and a later date. But some of the observations that Sir Bernard 
Pares has made induces me to supplement what that very distinguished 
scholar has said. 


Sir Bernard has told you that he is well advised as to actual conditions 
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in Russia from persons who were in Moscow and thereabouts. Iam able to 
assure this assembly of that in very positive terms, as I happened to be in 
Russia at that time and in contact with some of the very reliable and very 
active sources of Sir Bernard’s information. 

He has also mentioned what he has termed the “hide and seek’’ policy 
of his own government with regard to Soviet Russia during the past few 
years. I think I can confirm that, too, from the other side, by simply re- 
calling that for some time I had the great pleasure of living exactly opposite 
the British mission in Moscow. The house was ably presided over by Mr. 
Hodgson. It certainly was hide and seek, because I recollect one day paying 
a visit of courtesy and finding the trunks of members of the British mission 
near the door as they were ready to depart at any moment. But afew days 
later they were safely unpacked and stowed away again. 

I think that as a stabilizing element in the uncertainties prevalent in that 
part of the world and,—if my observations of British foreign policy are 
correct, as a stabilizing force in most troubled parts of the world,—the 
action of the British mission in Moscow in general may be taken as a speci- 
men, indicating considerable calmness and presence of mind. I have seen 
the British mission in Moscow surrounded by thousands of people clamoring 
against England. Particularly, on a certain day last spring, which will doubt- 
less be present in Sir Bernard’s memory, Lord Curzon’s famous note was 
presented, containing a limit within which certain points were to be answered 
in the affirmative or negative. It is one of the practices of the Soviet 
Government to organize street demonstrations in order to create a favorable 
public opinion. On that occasion I imagine fully 50,000 people marched 
before the British mission carrying grotesque effigies of Lord Curzon, of 
Lloyd George and others of the “‘ bourgeoisie” of England. It looked rather 
threatening. After considerable trouble I made my way through the crowd 
into the British mission, to find them taking tea; while some of the younger 
members of the mission were busily taking photographs through the window, 
saying that they supposed they would never see such an exciting sight again. 
That, sir, is typical of British mentality, at least if my observations are 
correct. 

Sir Bernard has said that as a matter of fact the recognition as accorded 
by Great Britain really does not change the problem a great deal. I should 
merely like to suggest as a subject for thought and discussion one way in 
which de jure recognition of Soviet Russia at the present moment does alter 
the problem. The old landmarks have disappeared, and the question of 
recognition in the case of Soviet Russia brings up the question of just what 
are we recognizing? Hitherto, we have recognized a state, a definite geo- 
graphical and political entity, known as Latvia, as Mexico, as Czecho- 
slovakia, as Jugoslavia,—a definite, geographical, political, ethnic entity. 
But from the 6th of July, 1923, with the adoption of the new Russian consti- 
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tution, there is a new problem presented. There is now a Union of Socialist 
Soviet Republics of the World. 

I think it is a unique situation. The Soviet Government maintains 
theoretically, and is endeavoring to maintain actually, that there is now 
accomplished a union of Soviet republics of the entire world. That entity, 
of which Moscow is now the political center, really means the whole world. 
Every country is invited to join and to become a constituent or a dependent 
state, as the case may be; so that one is not recognizing a state, now; one is 
recognizing what they describe and proclaim and intend to achieve—a 
world state, a world union of Soviet Socialist republics. 

It is quite significant that they have changed their coat of arms. The 
coat of arms used to be, you remember, a crossed sickle and hammer; but 
within the last nine months, I recollect distinctly seeing on the walls of Mr. 
Tchitcherin’s own office the new coat of arms. That coat of arms represents 
the entire world, showing the two hemispheres, with a certain number of 
the countries thereon already red; the idea being that the redness is to spread 
over all the others. It has spread thus far over four republics, and it is 
their intention to spread it over the entire world. 

That is what we recognize. I wonder if there is not here something 
unusual to think about. I know, as a matter of fact, that it did give Poland 
a great deal to think about, as they doubted whether Poland could recognize 
such a political philosophy. 

These thoughts are merely suggestions which might open the way for 
further interesting discussion. 

Professor ARTHUR I. ANDREWS. It seems a great pity that this meet- 
ing should adjourn without giving any discussion or showing adequate 
appreciation of Mr. Dulles’ thoroughly scholarly contribution to the litera- 
ture on the recognition of new states, a study of the difficulties in the proc- 
ess of determining whether or not conditions exist that warrant recognition, 
and a reminder that Southeastern Europe is not beyond the horizon of 
the American Government and of American interests. We need to be 
reminded that the Balkans are not so far away as to be without influence 
upon our history, that we must not be allowed to fall back to the compla- 
cency of just ten years ago, when any one suggesting at such a meeting as 
this, that the United States within three years would be drawn into a war 
whose origins, apparently at least, were in the Balkans, would have been 
greeted with polite incredulity or worse. ; 

Those who were in Athens in March of 1921 could not but realize the 
complexities of the situation from the outsider’s standpoint. To all ap- 
pearances, the tide was rising high in favor of King Constantine and his 
party. Flags were fluttering in the breeze for victories in Asia Minor. 
The chief enemies of Constantine were in voluntary or involuntary retire- 
ment. Everything seemed to point to a reasonable amount of permanence 
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for the Constantinist régime, that is, permanence, as régimes go in Greece. 
To be sure, the European situation was lowering. The anger of France was 
still strong, and England could not be depended upon for the financial 
succor that was most needed. Italy was known to be secretly hostile, and 
there were complications with Jugoslavia and Bulgaria that might be 
serious. Yet the course of internal events, the fortuitous death of King 
Alexander, the smashing defeat of Venizelos, and the big vote polled in the 
plebiscite recalling Constantine, all seemed to strengthen this Louis-Philip- 
pean Government. Under the surface, however, the situation was not so 
good. It has been claimed that a small change in the vote of November, 
1920, would have kept the Venizelists in power, that, in fact, many of the 
people had been vainly trying to have their cake and eat it too, to have both 
Venizelos and Constantine, not realizing how developments since 1915 had 
made that impossible. The Liberals or Venizelists were active and only 
waiting for a favorable opportunity to bring about another revolution. On 
the other hand, these Liberals were begging Americans, Englishmen, and 
other Europeans not to think of trying to aid the Venizelist forces by weaken- 
ing Greece in her fight against Turkey. Liberals over and over again de- 
clared that such a policy would be as foolish as that followed by the Allies 
from 1915 on, a policy which they claimed had won support for Constantine 
in many sections of Greece. ‘‘The Allies made a Hellene out of Constantine, 
when actually he was nothing but a Hohenzollern.’”’ ‘But for the Allies, 
his character would have been unveiled before.” ‘‘ Don’t hurt Greece to 
help us. Let Greece win what she needs from Turkey, even if it gives 
prestige to Constantine, and then we can deal with Constantine.’ ‘‘Sooner 
or later, ‘Tino’ will let his real, royalist, absolutist ideas on the Hohenzollern 
model show out, and then we can crush him easily, because the Greek people 
will never submit.” 

At the palace there was considerable nervousness, due to the uncertain 
situation in Asia Minor, but due also to the lack of funds available to keep 
the Greeks in the field. While the Liberals were talking of pushing a vote 
in the Boulé that would ruin the Gounaris cabinet and even the King, 
putting through this vote long before parliament would expire by constitu- 
tional limitation, the Constantinists were plotting to keep the present 
parliament as long as possible, as a constituent assembly, and then give it a 
four-year lease of power under a new constitution. In the meanwhile, the 
Constantinists exhibited considerable feeling—a mixture of hatred and 
jealousy of Venizelos, together with a keen dislike of France, whose attitude 
was making things so serious for the royalist régime. 

It is true that in the assembly the Constantinists were divided in their 
majority, while the Venizelists were held together much more compactly. 
Gounaris led only a part of the Constantinist party. Two others could 
hold strong fractions: also,—Stratos for one—and Zaimis was not without 
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some support. Therefore, if the Constantinists quarreled, such an overturn 
as the Liberals looked for was by no means impossible. The majority had 
united to down Venizelos and bring back Constantine, but they were united 
in little else, except, of course, in the war against Turkey. They, however, 
had been supported loyally by most of the Venizelists, if not all of them. 

Looking back now, we can evaluate better the difficulties under which 
the American Government decided to hold off from recognition. We know 
now, better than we did then, how utterly precarious the situation of the 
Royalist Government was, and we can congratulate ourselves upon keeping 
quiet until Greece found herself. 

The fact that surface indications, in 1921, and for some time afterwards, 
were favorable to the Constantinists, makes all the more admirable the 
policy of the United States. The State Department could easily have 
justified a recognition of Constantine, especially in view of the persistent 
pressure put upon it by ill-informed men in this country. Those of us, too, 
who were present at various meetings in the United States during the spring 
of 1922, particularly those held at Philadelphia, may remember how vigor- 
ously the advocates of the Constantinist Government argued for its recogni- 
tion. Pressure, strong pressure, at that time was brought to bear on all 
Americans, and the tide seemed almost all one way. 

One is tempted to expatiate upon the importance of the American State 
Department keeping up this high standard of understanding comprehension 
in matters connected with the Near East, if only for the purely sordid reason 
that it will mean dollars and cents to American merchants. We know that 
the people of these regions accept us more gladly for what they consider the 
virtues of our defects. We may be after the “‘almighty dollar,’ but we are 
not after anything else. Money is money to us, not a means of exerting 
political influence over those to whom we lend it. Without calling names, 
we can say that this is not true of every other country with big banking 
power. Our proper appreciation of these people in the Near East will most 
surely mean a continuance of this attitude toward us, an attitude that makes 
a Serb prefer to borrow money in New York, rather than in Paris or London 
even, and a feeling that impels a Bulgarian to buy his oil from across the 
Atlantic, rather than from next door, and to keep an open account at New 
York department stores.! 

1 So far as known, the following incident never came out in the public press of the United 
States. On March 23, 1921, the writer embarked at Constantinople for Athens. At the 
very moment of embarkation, an attaché of the American Legation at Constantinople in- 
formed him categorically that Chief Justice White had resigned, the President had ap- 
pointed as Chief Justice the then Secretary of State, Charles E. Hughes, and that Albert 
B. Fall had been promoted from the Department of the Interior to the State portfolio. 
‘‘ Already,” said he, ‘‘dispatches are coming through signed ‘Fall’.”’ 

For two days on the trip to Athens we discussed the significance of these events (as we 
regarded them) and were very much surprised at Athens to find that there was not a word 


of truth in the report. Is it any wonder that the Europeans have curious views about 
America?—Artuour I. ANDREWS. 
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The CuarrMan. Are there others who desire to discuss the papers? 
If not, is there any business to be brought before us, Mr. Secretary? 

Dr. Scorr. The business, I take it, upon failure to discuss the subject, 
would be to suggest adjournment. 

The CuHarrMan. I suppose that would be the natural order. The 
Chair does not itself desire to discuss any of these questions. 

The Society stands adjourned until 10 o’clock tomorrow morning. 

(Whereupon, at 10 o’clock p. m. the Society adjourned until tomorrow, 
Saturday, April 26, 1924, at 10 o’clock a. m.) 








FOURTH SESSION 
Saturday, April 26, 1924, at 10 o’clock a. m. 


The Society met, pursuant to adjournment, at 10 o’clock a. m., with 
Dr. Harry Pratt Judson in the chair. 

The Secretary (Dr. Scott). Mr. Chairman, I should like to state that 
yesterday morning one of the members of the Committee for the Extension 
of International Law was unable to be present. I observe with pleasure 
that he is with us today, and in pursuance of an understanding that he 
should be given the floor this morning in order to deliver his address, I 
would suggest, sir, that you call upon Professor Manley O. Hudson, of 
Harvard University, to speak to us. 

The CHarRMAN. We will call on Professor Manley O. Hudson, and 
are very pleased to give him the floor. 


LEGAL AND POLITICAL QUESTIONS 


ApprREss BY MAntEY O. Hupson 


Bemis Professor of International Law, Harvard Law School 


Mr. Chairman and members of the Society: I am extremely sorry that 
it was necessary for me to be absent during the discussion yesterday; and 
perhaps if I had had the pleasure of being here I should say very different 
things after hearing that discussion from what I shall say this morning. 
But I must proceed with the handicap of not knowing in detail what was 
said yesterday about the distinction between legal and political problems. 

I suspect that what I shall have to say depends largely on my con- 
ception of what law is. Some of my friends seem to talk and write as if 
law were somehow full-blown, full-grown, handed to us from on high. They 
speak of it, in Mr. Justice Holmes’ phrase, as if it were a ‘‘ brooding omni- 
presence in the sky,” as if there surrounded the earth, ready to meet all of 
our problems, a great belt of international law, just as there is a belt of 
ozone or a belt of atmosphere, available to men if they will only reach up 
their arms and draw it down to earth. For my part, I am unable to share 
that attitude which did so largely determine the approach to problems of 
international law and problems of maritime law in the first half century of 
our republic. 

To me the process of finding international law is not greatly different 
from the process of finding municipal law. I should think that an inter- 
national court must act as a municipal or national court must act to give 
effect to some conceptions of policy, and the finding of law seems to me 
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rather a matter of following out some policy than a matter of appealing to 
abstract principles which are at hand and adequate to meet our problems. 
With that approach, I find it rather difficult to imagine that there may be 
any hard and fast lines drawn between legal and political questions. I 
should think that law were generally the hand-maiden of policy and that as 
it has been handed down in the past, it has always been with reference to 
the accomplishment of some particular end. 

I am unwilling, therefore, to deal with pronouncements of law in the 
past, except as they are to be put into their particular settings, always with 
a background of contending forces and seething contest behind them. With 
regard for that background, one can still say that a great deal of progress 
has been made as we have gone along, and that in our effort to follow out the 
roots of the past we are always going to pay great attention to the logical 
development of the materials that have been handed on to us. 

But I think that it is particularly important in international law that 
we should frankly avow the inadequacy of logic for the solution of the 
problems which we have to handle. It is important that we should realize 
that our law is not merely a matter of the evolution of something that has 
already been decided, but is very largely a matter of our serving along 
with other human agencies to consciously develop a solution of current 
problems which will somehow serve the general peace and enlarge the 
satisfaction of human wants. 

With this general attitude toward the distinction between legal and 
political problems, I should like to refer to the Corfu crisis of last fall as 
illustrating the impossibility of drawing any sharp lines between legal 
and political questions. The program committee has requested that I deal 
with this subject. 

An Italian mission was sent by the Italian Government into Greek 
and Albanian territory as a part of the Delimitation Commission sent out 
by the Conference of Ambassadors about a year ago. The general political 
position of the Conference of Ambassadors must be kept in mind in dealing 
with the work of this mission, for the position of the Italian officers on Greek 
or Albanian territory was not the position of foreigners who are visiting a 
country in the ordinary course of social or commercial life. The murder of 
Italian officers on Greek territory presented a distinctly political problem. 
But, like most political problems, it has also legal phases; and the separation 
of the legal phases from the political phases is, as always, an extremely 
difficult task. Just how you will accomplish that pulling apart of the two 
things cannot be determined in advance by any kind of constitution which 
any of us may devise. Nor does it depend on the existence of ready-made 
machinery. For however that machinery may be constructed, men will 
insist on being free at the time to do that job of separating as they then 
desire, and their desires at the time will largely depend upon the groups 
that are dominant, and the handling of the problem will largely depend on 
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the particular ends that those groups are seeking to serve. I find, therefore, 
that the murder of the Italian officers by an unknown person on Greek 
territory, though it involved certain legal questions, was primarily political 
and called for the activity of political agencies. 

The Italian Government at once demanded a large indemnity from the 
Greek Government. I have a great deal of difficulty in knowing how it is in 
our municipal law that we arrive at the determination of the damages to 
be given for a particular injury. We say, for instance, in our statutes in 
many jurisdictions in this country that five thousand dollars or ten thou- 
sands dollars is the limit to be recovered in case of wrongful death. Just 
how it is that we arrive at that figure I must confess that I do not know. I 
am sure that none of us entertains the notion that a life is somehow to be 
valued in terms of dollars and cents so that one can sit down with a pencil 
and paper and determine how much a plaintiff ought to recover. And yet, 
as one reads our reports, one finds it difficult at times to think that some of 
our judges do not attempt that kind of process when they determine, for 
instance, the amount of a remittitur. 

In international law the problem becomes more difficult still. An 
indemnity demanded by one government of another is very likely to involve 
some satisfaction to the wounded pride of the country that demands it. It 
therefore has little relation to the amount of injury that may be suffered. 
It has a larger relation to the balm that is needed to soothe a wounded pride. 
The Italian Government’s demand of an indemnity seems to me to have 
been cast in terms of the local political situation in Italy rather than in any 
terms which we might put down as the limits of international law for the 
exaction of an indemnity. 

With regard to the Italian occupation of Corfu, the same thing is to be 
said. I do not purpose to deal with the juristic nature of the Italian action. 
I should think that the precedents of the last century had given the Italian 
Government some basis for its action in occupying Corfu. I am afraid that a 
good deal of comfort could have been found and was found by the Italian 
lawyers in some recent actions of our own Government, particularly in our 
action at Vera Cruz, about which the Italian lawyers had a good deal to say 
during that period. 

The point is, I think, that if any legal effect is to be given to such in- 
stances during the past hundred years, we may still say that the legal effect 
of those instances has been greatly modified, if not altogether wiped away 
by a treaty that was binding on both Greece and Italy at the time, namely, 
the first part of the Treaty of Versailles. Lord Robert Cecil insisted that it 
should be put forward as the Treaty of Versailles and not as the Covenant of 
the League of Nations; though I should think that his insistence could only 
have been important with reference to current discussions of other problems 
in European politics at the time. 

The applicability of the Covenant to the action taken by the Italian 
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Government has not been at all clear in the public mind. The position of 
Italy was that no war was contemplated, that no war was even threatened, 
that even if acts had been done which Greece might call acts of war, still the 
Greek Government was not disposed to treat them so. Much is to be said 
for that position. And it seems to me to illustrate the enormous difficulty of 
our attempting in advance to draw any kind of a schematic approach to 
problems of this kind. It also shows the need of having at hand when oc- 
casion arises machinery which can do the job of separating and isolating 
legal questions from a political situation and turning those legal questions 
over to some machinery which can deal withthem. But I think one need not 
be discouraged, as so many people were inclined to be last fall, in the fact 
that with all of our attention given to it we have not yet succeeded in draw- 
ing up words on paper which would clearly meet a crisis like that of Corfu. 

The challenge by the Italian Government of the competence of the 
Council of the League of Nations seems to me more serious. Perhaps there 
is less juristic basis for the Italian position there than with reference to the 
occupation of Corfu. It may very well be true that no aggression by Italy 
against Greece was contemplated. It may also be true that no war was 
threatened. I think it can hardly be said, however, that the Italian Govern- 
ment had not launched on a course of action which might have endangered 
the peace of the world; and if that be true, then it is difficult to see any sound 
reason for saying that the Council of the League of Nations was incompetent. 
The Italian Government itself seems to have shifted its position in the course 
of the argument and to have relied in the later stages of the case mainly on 
the fact that the Conference of Ambassadors at Paris-was already consider- 
ing the question, and it urged that the Council of the League of Nations was 
incompetent for that reason. This also seems a surprising position, par- 
ticularly in view of the fact that all of the Governments represented in the 
Conference of Ambassadors were also represented in the Council of the 
League of Nations. 

The Italian Government’s position, based on legal grounds and sup- 
ported by juristic argument, was in truth a political position taken for politi- 
cal reasons, and it seems to me that we should not gain very much by at- 
tempting to isolate the legal features of the situation and deal with them 
apart from the political features involved. 

When the Conference of Ambassadors came finally to determine the 
amount of the indemnity which should be paid by Greece to Italy, it seems 
to me that an opportunity was offered for the functioning of the judicial 
machinery which was at hand in the Permanent Court of International Jus- 
tice. In the earlier stages it had been determined that this judicial machin- 
ery should be resorted to. In the later stages that decision was revoked, and 
the question of the indemnity to be paid by Greece to Italy did not in any 
way come before the Permanent Court of International Justice. Un- 
fortunately, the American papers at the time seemed to indicate in their re- 
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ports that the Permanent Court of International Justice had released the 
money which had been deposited by Greece with a bank in Switzerland and 
had somehow sanctioned a payment of the indemnity. I am assured, how- 
ever, that the court did not function in the case in any way. The original 
determination that the amount of the indemnity should be left to judicial 
computation was altogether abandoned. 

Yet, suppose the original course had been carried out, and suppose the 
Permanent Court of International Justice had been asked to say how much 
of the 50,000,000 lira the Greek Government should pay to the Italian Gov- 
ernment. Just how would the judges of the Permanent Court of Interna- 
tional Justice have gone about determining the amount that Greece ought 
to pay? Would they have said that for each life that was lost among the 
Italian mission a certain amount should be paid? I can hardly think so. 
Would they have set off against some such amount a particular sum for 
every Greek life that was lost in the occupation of Corfu? I can hardly 
think so. In other words, I find it very difficult to find any legal principles 
or any legal standards according to which the Permanent Court of Interna- 
tional Justice might have proceeded to determine the amount of the in- 
demnity payable by Greece to Italy. 

And yet would the court have been doing a thing vastly different from 
what our national courts are constantly called upon to do in their awards of 
damages? We have in this country, for instance, a doctrine of punitive 
damages. Such damages are supposed to be awarded with reference to the 
deterring effect on particular persons who may be tempted to a course of 
conduct. Our national courts proceed according to very questionable 
standards indeed when they try to follow out a mathematical or exact point 
of view in awarding punitive damages. In that connection, we have an 
interesting opinion recently from Judge Parker, sitting as umpire on the 
Mixed Claims Commission, United States and Germany, to the effect that 
punitive damages are not to be awarded in an international tribunal. 

The Permanent Court of International Justice, then, would have been 
confronted with the necessity of determining the amount of an indemnity to 
be awarded to Italy, largely for political reasons. 

Professor PHitip MarsHALL Brown. May I interrupt the speaker to 
ask a question? Would you mind? 

Professor Hupson. Certainly not. 

Professor Brown. Let me ask you if you recognize the principle of 
state responsibility? That would not be punitive in character. 

Professor Hupson. If I know what you mean by the principle of state 
responsibility, I think it may be admitted in this Corfu case. We must keep 
in mind the special position of the Italian officers on Greek territory. I 
attempted to say in the beginning that having been sent there as the emis- 
saries of an international body, their position was somewhat different from 
the position of ordinary commercial visitors. 
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Professor Brown. Then would you say that the court could recognize 
the principle of state responsibility? 

Professor Hupson. I think the courts might very well recognize that 
principle. Indeed, I should have thought that in the case I am discussing 
the principle found recognition throughout the negotiations, and that if the 
question of the indemnity had been referred to the Permanent Court of 
International Justice that principle would have been applied. I would 
expect that if the original determination of the Conference of Ambassadors 
had been followed out, the court would have said that that principle had 
already been applied, leaving it for the court to determine merely how much 
indemnity should be paid by Greece to Italy—the amount of the indemnity 
rather than the fact of indemnity itself. 

In this desultory fashion, I am endeavoring to maintain that the deter- 
mination of an indemnity in that case was very properly a function of an 
international court. There is nothing inconsistent with the judicial nature 
of a court, in its proceeding to say how much reparation ought to be given 
in a case of that kind. And I think an international court would be acting 
along lines not greatly dissimilar to the lines followed by our national 
courts in determining damages under many circumstances. 

Another question arises which embodies outstanding legal phases. 
Throughout the handling of a case of this kind, the problem is one of isolating 
the legal phases of the situation from the political phases, so that the legal 
phases may be dealt with separately. And yet the legal phases cannot be 
handled without reference to the political phases of the situation, and the 
law applicable must be found in some effectuation of policy. 

The Conference of Ambassadors decided last September, on the basis 
of a report made to it by a commission of inquiry, that the Greek Govern- 
ment had been negligent in its pursuit of the authors of the crime. That 
is to be taken as a determination of fact by the Conference of Ambassadors. 
It assumes a standard of care by which negligence must be measured. And 
yet it is very difficult to know how this standard of state responsibility is to 
be put. Is it a standard of due care under the circumstances that we are 
to apply? What determines the amount of vigilance which the Greek 
Government was obligated to show in its pursuit of the authors of the 
crime? Does the negligence in this case date from the action taken by the 
Greek Government after the crime was committed, or is it a negligence 
which may be determined with reference to a set of facts some of which 
antedated the crime itself? Unfortunately, we do not have the records 
of the Conference of Ambassadors. We do now have the report which was 
made by the Commission of Inquiry, and its findings have been subjected 
to very severe criticism. My point is that there was a situation out of 
which a legal question might very easily have been isolated and, once iso- 
lated, might have been dealt with by the machinery which we have at hand. 
The court might have been asked to say whether Greece had been negligent. 
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The nature of the whole problem, the interconnection of its legal and 
political phases, is illustrated, I think, by the report of the Commission of 
Jurists set up by the Council of the League of Nations and asked to answer 
certain definite questions that were laid before it. That report does not 
assist us very much in a study of what happened in the Corfu crisis. But 
it does furnish some basis for action in the future; and perhaps the Council 
now has a better guide for handling future situations of this kind. 

And yet there is one answer of the report which I think can hardly be 
said to have been accepted in spite of the Council’s adopting the report. 
The fourth question submitted to the jurists was the following: 

Are measures of coercion which are not meant to constitute acts 
of war consistent with the terms of Articles 12 to 15 of the Covenant 
when they are taken by one member of the League of Nations against 


another member of the League without prior recourse to the procedure 
laid down in those articles? 


The reply of the Commission of Jurists was as follows: 


Coercive measures which are not intended to constitute acts of 
war, may or may not be consistent with the provisions of Articles 12 
to 15 of the Covenant, and it is for the Council, when the dispute has 
been submitted to it, to decide immediately, having due regard to all 
the circumstances of the case and to the nature of the measures adopted, 
whether it should recommend the maintenance or the withdrawal of 
such measures. 


Several members of the Council of the League found that answer 
unsatisfactory at the time it was read. I think we have to say that it does 
not advance us very much toward a determination of the legal quality to 
be assigned to coercive measures such as Italy undertook when she occupied 
the island of Corfu. 

It is somewhat disappointing, perhaps, that we should not have gotten 
out of this whole situation a clearer distinction between the legal and the 
political phases of a great international problem of this kind. But I think 
the disappointment need not go too far if one accepts my general thesis 
that with the greatest amount of care, with the greatest amount of endeavor 
on our part, we cannot hope to distinguish very clearly between legal and 
political questions. 


The CuarrMan. Discussion will now be in order on the subject of the 
statement just made, or of any of the papers that have been read during the 
meeting of the Society. The Chair understands that the discussion is 
limited to those papers, but discussion of those papers is now in order unless 
the Society distinctly votes to take up any other question which may come 
before it, which, of course, the Society may do. But discussion is in order 
at this time of this paper or any of the other papers. Anyone has the floor 
who desires it. 

Miss WENTWoRTH. I would like to ask a question as to jurisdiction 
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under Article 15 when Italy had refused to submit the case—the question 
of giving an ex parte judgment. Of course this has nothing to do with 
Italy’s obligation to submit the case, but the question of an international 
court or any kind of a tribunal giving an ez parte decision on the question is 
one of tremendous importance, and I should like to know what Professor 
Hudson thinks, and some of the others would like to know what is thought 
about that, how much power there is, in that case, in the Council. 

Professor Hupson. I suspect that the powers of the Council of the 
League of Nations are somewhat more limited than the framing of the ques- 
tion indicates. The Council does not give judgments at all in any kind of a 
case. It does not give decisions in any judicial sense. So I think that it 
would be somewhat misleading to speak of any recommendations by the 
Council of the League of Nations or any reports that it might adopt, as ex 
parte judgments or ex parte decisions. In this particular case the action 
taken by the Council of the League of Nations would not have been ex 
parte, because Italy was represented on the Council of the League of Nations 
and did not fail to be represented at every session that was held. 

Miss WentTwortH. I meant recommendations. I did not mean 
strictly judicial decisions. 

Mr. Houuis R. Bartey. When the papers were read yesterday one of 
the speakers spoke about the sources of international law. He dwelt some- 
what upon the fact that international law to some extent was customary law. 
I think, also, he recognized the desirability of having customary law crystal- 
lized into definite rules of law; and I think all the speakers yesterday recog- 
nized to some extent the desirability of having a code of international law 
coming in at once and as fast as reasonably may be, so that the World Court 
—TI will call it by that name—may have for its guidance definitely agreed 
upon rules of law. One of the speakers went so far as to say that the World 
Court cannot function in any controversy unless there is a rule of law which 
may be the basis of its action. 

What I wish to call attention to is this. You spoke about our domestic 
law coming from the common law as customary law based upon custom and 
also based upon statutes. We oftentimes speak of the common law and 
customary law in the same way that we spoke about it fifty years ago when 
I was in Harvard Law School. Fifty years ago a code of law was considered 
very undesirable. Dean Ames—not then dean, but one of the professors— 
was very insistent that a code was objectionable because it did not lend it- 
self to progress. But since then the world has been moving on and we have 
codified, I suppose, a very large part of what was the customary or common 
law of the United States and of the different States. 

Why dol say that? I say that because the Commissioners on Uniform 
State Laws have been at work for twenty-five years codifying the customary 
law. The law of partnership, one branch of the law of contracts, is already 
codified in many of the States. The Negotiable Instruments Act, referred 
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to yesterday, also. We have a large part of the commercial law on bills 
of lading, stock transfers, warehouse receipts, and other parts of the com- 
mercial law codified. 

When you put it all together you will find that the common law, as it 
was in its origin, or customary law, has ceased to be; not entirely, but in 
large measure. The young men who are studying law today with a view of 
passing the bar examinations and becoming lawyers have to study now, more 
than they did fifty years ago, the statutes. And even where they study 
case-law in the law scheols, the professors have to keep in mind in teaching 
the law of partnership, the law of sales, etc., that the cases are important as 
showing the sources of the codification, because the code always is based upon 
existing law. It is simply a statement of existing law. 

What I am calling your attention to on this point is this, that I am one 
of those who believe that a code of international law sooner or later is desir- 
able, and I hope that it will be more and more recognized as desirable. 

Certainly it is a very difficult thing to get, especially as to international 
law, in time of war. We may have international law in time of peace and 
international law in time of war; but as time goes on more than ever, I think, 
if we are going to have a tribunal dealing with those questions either as legal 
questions or political questions, we must have rules for the guidance of the 
court, and those rules must, I think, come finally in the shape of a code. 

Mr. Howarp TuayYer Kinessury. It is withsome hesitation that I, a 
mere practitioner, inject myself into the academic learning of this discussion. 
But as I listened to the papers yesterday and this morning it seemed to me 
that there was one point on which all of the speakers apparently agreed, and 
that is that it is impossible to draw an absolutely hard and fast line between 
political and legal questions. There may be some questions which are mani- 
festly political. There may be some questions which are manifestly legal. 
A question of the same intrinsic nature may at one time be political and at 
another time be legal, such as a boundary question. Where a boundary line 
runs through some waste land and its determination depends on the identifi- 
cation of some landmarks mentioned in an old treaty, that is pretty clearly 
a legal question. And yet where a boundary line determines jurisdiction 
over some important center it then becomes a most acutely political one. 

Thus there seems to be no categoric test for determining questions of 
this nature, just as there is no categoric test for determining constitutional 
questions or questions of police power, as one of the speakers mentioned 
yesterday, so that there is necessarily a border line of cases. 

It has been made pretty clear that it is only legal questions which can 
properly be submitted to the Permanent Court of International Justice, 
because it has to sit as a court of law. But it has been found in dealing with 
ordinary private rights that there is room not only for formal legal decisions 
in such cases, but that there is also room for a more informal character of 
decision by arbitration; and when private cases are submitted to arbitration 
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the very purpose at times is to take the controversy out of the field of tech- 
nical formal law and have that particular case decided by some impartial 
individual or body according to what seems to be just and fair and right 
in that particular case. 

It seems to me that in these cases on the border line between legal and 
political there is a very large and important field for the Permanent Court of 
Arbitration which still subsists in addition to the Permanent Court of In- 
ternational Justice, and that there should be every effort made both by 
those who are interested in the subject theoretically and by those who have 
charge of such matters practically, to bring about the submission of as many 
of these questions of doubtful character as possible to this Court of Arbitra- 
tion, and as such arbitrations are carried on one after another and questions 
are determined by them, there will gradually be built up a body of custom 
which may ripen into a body of jurisprudence, and this will result ulti- 
mately in transferring questions which are now largely political into the field 
of law. 

I therefore submit this suggestion, which I do not think has been men- 
tioned by anyone before, as one reason for preserving arbitration as well as 
the technical judicial decisions by the Permanent Court. 

Professor Mantey O. Hupson. What Mr. Kingsbury has just said 
interests me very much, because it seems that if a case is referred to a tri- 
bunal of the Permanent Court of Arbitration, that tribunal has to find the 
law applicable to the case. I would like very much to ask Mr. Kingsbury 
whether, in his judgment, a tribunal of the Permanent Court of Arbitration 
does not work under much the same limitations as the judicial actions sur- 
rounding the Permanent Court of International Justice. 

Mr. Kinessury. I had supposed that in the case of arbitrations, the 
parties agreeing upon arbitration could extend or limit the scope of the arbi- 
trators in that particular case as they might see fit, and they might agree to 
an arbitration strictly according to the known or admitted rules of law, or 
they might agree to an arbitration in whatever manner the arbitrators might 
deem it just and proper to decide a particular controversy. If the Perma- 
nent Court of Arbitration could not act in that way, then there is always the 
possibility of a wholly independent arbitration composed of one or more in- 
dividuals selected for that purpose. 

Professor Hupson. Suppose you selected, as you would, a good lawyer 
to do the arbitrating. Do you suppose that the lawyer is not going to pro- 
ceed according to what he supposes to be the law of the case? It is quite 
true that in many instances he will have to find the law of the case precisely 
as a national court does, and would he not attempt, as would a judge of the 
Permanent Court of International Justice, to find a law applicable, and 
would he not conceive himself to be bound by the limitations of the law? 

Mr. Kinessoury. I do not think that is always the case in an arbitra- 
tion. I think if a question is submitted to a lawyer to determine as an ar- 
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bitrator according to law, then he must necessarily find such rule of law as he 
deems to be applicable; but I think there can be a submission to arbitration 
without regard to technical or formal or definitely settled rules of law; and 
then I think it is the duty of the arbitrator to decide that case according to 
the rule that he finds just and fair in the circumstances of the particular case. 
I know that in many private or commercial arbitrations it is the very purpose 
of the arbitration to take the case out of the field of formal and settled law 
and to obtain some approach to rule-of-thumb justice as it affects a particular 
controversy. 

Professor Hupson. But will not all of the considerations that a man 
brings in when he determines what is just and fair be considered also by the 
judge who sits on the Permanent Court of International Justice? I must 
say that the analogy between a movement in this country at the present 
time having its foundation in a dissatisfaction with our courts, a movement 
looking toward the commercial arbitration of disputes, and an international 
arbitration does not seem to me an apt one at all. In an international arbi- 
tration you have to define your question to be submitted precisely as if that 
question were placed before the Permanent Court of International Justice; 
and as I know the opinions of the tribunals in the eighteen cases that have 
come before the Permanent Court of Arbitration, I should find it very diffi- 
cult indeed to say that in all of those opinions the tribunal has not proceeded 
to find the law applicable precisely as would the judges of the Permanent 
Court of International Justice. 

Professor PH1t1p MARSHALL Brown. I find myself somewhat at vari- 
ance with the last speaker, for the reason that a study of the deliberations of 
the Commission of Jurists which drew up the statute of the Permanent Court 
of International Justice and on which Mr. Root was the most infiuential 
member, distinctly shows that throughout these deliberations attention was 
called to the fact that they were instituting a court that was to do something 
different from the Permanent Court of Arbitration. Speaker after speaker 
called attention to the fact that the Permanent Court of Arbitration was free 
to take into account a multitude of facts and considerations which the 
Permanent Court of International Justice might not properly take into ac- 
count. They were instituting a pure court of justice which would confine 
itself strictly to matters of law. 

When we come to that point, Mr. Chairman, I find my own study a dis- 
appointment. I do not believe that they have succeeded in their purpose in 
establishing a pure court of justice. They have established a court 
which has, first of all, to consider all cases brought before it—any case; it 
makes no difference. They must consider all cases which are referred 
to it. 

Professor Hupson. May not the court then say, when the case comes 
before it, whether a juridical question is involved, and may it not refuse to 
deal with the case if no juridical question is involved? 
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Professor Brown. The court, I think, has a limited discretion in that 
connection; limited, first of all, by the article of the Covenant which dis- 
tinctly says that all cases should go before it, and limited by the statute 
which provides for the category of cases which may come before it. But 
that category of cases—four of them, are there not?—is so broad that it may 
include in itself almost any case that might be brought before it. And 
then, in addition to that, they add the clause, ‘‘ Ex aequo et bono.”” That is 
characteristic of arbitration. 

So I do not think that those gentlemen in trying to institute a court of 
justice have really succeeded. They have given to it enormous powers, and 
at the same time the Permanent Court of Arbitration is left in a very invidi- 
ous situation. I still think that we will find as a matter of fact that nations 
will prefer to go to the old Permanent Court of Arbitration. It may be, 
however, that the present tribunal, with which I am in entire sympathy as to 
its composition and its purposes, may, by such a discreet use of its powers, 
encourage nations to come to it, not for purposes of strict justice—I do not 
think nations want strict justice, I do not believe that is their object—but 
for purposes of a settlement of international disputes, a different sort of 
thing from deciding a litigation. 

So I am inclined to sympathize entirely with Mr. Kingsbury in his posi- 
tion, that there is a decided need for a different kind of an institution than a 
pure court of justice; and may I add in closing, Mr. Chairman, a point which 
no speaker has as yet touched upon. We cannot have a court of pure jus- 
tice, because we cannot have the power of citing an unwilling defendant. 
Nations are not generally prepared to be cited before any court of interna- 
tional justice. And why not? The answer I find in the fact that interna- 
tional law is entirely distinct from any other law in this respect, that it de- 
pends on common consent. That is the basis of the law of nations. I do 
not accept some of the arguments that have been brought forward here, 
that you can have a judge-made law. I am in entire sympathy with Mr. 
Root in that respect, that nations are unwilling to confer upon any interna- 
tional tribunal the power to impose the law. If the principles of law exist, 
of course it is the duty of the court to apply a rule deduced from those prin- 
ciples; and in this very question that my friend Mr. Hudson has been dis- 
cussing this morning, the question of state responsibility in Corfu, I cannot 
find any principle so clearly laid down that a court of justice could safely 
interpret it. 

I think that the political element in this case predominates and that 
whatever legal principles may be involved are entirely submerged. I there- 
fore believe that a court of international justice is not competent to lay down 
rules of law on such tremendously important matters as the responsibility of 
states, whether with reference to torts or contracts. The recommendation 
of the Commission of Jurists that friendly conferences should be called for 

the purpose of a progressive codification of law is perhaps the most impor- 
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tant of all, and I regret that the Council of the League seemed to lend to that 
recommendation very slight consideration. 

Dr. James Brown Scott. Mr. Chairman, I hope I may be permitted 
to say a few words even at this late hour, in view of the differences of opinion 
which are coming somewhat rapidly to the surface. 

I had intended a moment ago to intervene in a most friendly way 
between the duelists, before my friend Mr. Brown took the floor and con- 
verted the dispute into what may be called a three-cornered fight. My 
purpose is not, I assure you, to question any of the views which have been 
expressed, because they have been laid before you by speakers of admitted 
competence in their respective lines, but I am anxious to make a suggestion 
or two for your consideration. 

Mr. Hudson will not tax me with attacking the Permanent Court of 
International Justice which he has so splendidly defended from the platform 
and with his pen, for a court of international justice has been, I think I 
may say, for many years one of the reasons for my existence, if, indeed, there 
be any. But I have always reeognized that we all have our hobbies; in 
pursuing mine, I have been mindful of theirs, and we should, especially in 
establishing international institutions, remember that there is such a thing 
as collective human nature, even between and among nations: many men, 
many minds; many nations, many remedies. 

For example, a nation may be unwilling to go to law or to arbitrate, 
and yet propose that its quarrel with another state be submitted to a com- 
mission of enquiry, in order to find the facts in dispute. Many cases 
depend upon the facts; when the facts are found, they speak for themselves, 
and in the end it thereupon becomes a simple matter to reach a formal 
agreement. 

Sometimes it happens that nations are more anxious to get a dispute 
out of the way than to have it settled according to any particular method of 
adjustment. In the Middle Ages, and indeed in more recent times, it was 
customary to resort to what is called friendly composition, a kind of settle- 
ment in which the parties in dispute rely chiefly upon the moral character 
and intellectual attainment of the compositor and his known good will, in 
order to hold the balance even between the disputants. It was but yester- 
day that Chile and the United States had resort to this method of settlement 
in a controversy which had worried and perplexed them for many years. 
I refer to the Alsop Case, which was referred by the State Department to 
the King of Great Britain as friendly compositor, upon, I believe, the recom- 
mendation of Joshua Reuben Clark, a very able and high-minded public 
official then Assistant and later Solicitor of the Department. The award of 
the compositor rendered in 1910 gave satisfaction to both of the parties, and 
put an end to a situation as trying as it was unfortunate. 

With the going out of friendly composition as an institution, arbitration 
took its place for some time, a remedy which has two characteristics—that 
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of friendly composition, and that of judicial settlement—according to the 
successful or unsuccessful disputant, it has now leaned one way, and then 
leaned the other way. 

Without taking exception to anything which has been said in the 
interesting discussion which is still under way, I would like to reinforce the 
views of Mr. Kingsbury, and the views of Mr. Brown. Mr. Hudson is amply 
capable of maintaining the views which he advocates. He does not need, I 
am sure, any aid from me, any more than do Messrs. Kingsbury and Brown. 
But I would like to invoke in their behalf the action of the two Hague Con- 
ferences in the matter of arbitration. 

The first of these epoch-making bodies met in 1899, and was composed 
of representatives of twenty-six nations. The second meeting in 1907 was 
composed of representatives of no less than forty-seven nations. In each 
of these international gatherings the essence of arbitration was declared to 
be the decision of questions in dispute by judges of the nations’ own choice, 
upon the basis of respect for law. I have always understood that to mean, 
not necessarily a strict application of rules of law, but the approval or 
recognition of what you may call the equitable element as distinct from the 
strict rule of law which is to be applied in a court of justice ‘‘although the 
heavens fall.” 

Therefore, Mr. Chairman, my view on the question before us is that we 
should not overestimate the value of any one method of settlement to the 
exclusion of others, for all are of service and the more remedies there are at 
hand, the harder it will be for any nation to extricate itself from the maze of 
peaceful settlement. 

But if Mr. Hudson will allow me to continue—before I yield the floor 
only to be assaulted and overthrown by his ready eloquence—I should 
like to recommend that on this subject as well as in other matters, we 
“cultivate understatement,’ applying in this regard President Roosevelt’s 
precept, if it was not always his practice. Without overpraising one at the 
expense of another, we should be grateful for all international institutions 
of a kind to meet contingencies as they arise, to which the nations may in 
their sovereign pleasure refer their disputes for the ascertainment of facts, 
for the adjustment of controversies of a political character, or for the decision 
of cases of a judicial nature, upon the application of rules of law based upon 
principles of justice. The greater the number of remedies we have, the 
fewer the disputes we are likely to have outstanding. And I do not need to 
assure the followers of Grotius that the more lawyers we have, the fewer 
generals I am inclined to believe we shall need. 

Therefore, in holding as I do a brief for all of these peaceful agencies, I 
would counsel moderation, not in the réle of a prophet—which is proverbially 
unsafe—but until in the fulness of experience posterity has rendered its 
judgment upon them all. 

I would like to say in conclusion a word about the Court of International 
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Justice, which I regard as the mest important achievement, not merely in 
my time, but as the most important event in modern history. Having 
cautioned against overstatement, I must not indulge in a further expression 
of opinion. I may be permitted, however, to refer to one phase of the 
court’s activities, to which attention has been called. I mean its power 
to decide by the consent of the parties ex @quo et bono. It might be wise to 
combine in a court of international justice an equitable side and a strictly 
legal side, if the Permanent Court of Arbitration did not exist, in which 
equity can and is administered by the consent of the parties submitting a 
case to a temporary tribunal of arbitration. 

There may some day be a clearing-house in the nature of a large office 
at The Hague, to which the disputes of nations may be submitted and 
automatically referred to the equity or judicial side of a great and all- 
embracing international court of justice. In the distant future, all questions 
may be referred in some such way to the appropriate branch of a perfected 
international organization for consideration, adjustment or decision. But 
limiting myself to international organization as it is in the year 1924, which 
at least is something positive in comparison with the future, however nebu- 
lous it may be in fact, I would like here and now to call attention to a danger 
—TI am not impertinent enough to call it a note of warning. It is a good 
thing for judges to take their duties as judges seriously, and to have them 
limit themselves to recognized principles of international law made strict 
law by the consent of the nations. I fear the wisdom of allowing the judges 
of the International Court to entertain and consider ex aquo et bono ques- 
tions which nations might be minded to lay before them. 

If judges trained in the administration of strict law should acquire the 
habit of considering legal questions ex aquo et bono, there is likely to result, 
little by little, a confusion of their functions. They should, on the contrary, 
limit themselves strictly to the application of rules of justice, and they 
should be encouraged to do so, recognizing that there is another institution 
at hand, not actually in being at the moment, but always in being in posse. 
I refer to the Permanent Court of Arbitration for the consideration of such 
questions. We should, I think, keep an institution within the strict per- 
formance of its duties, and within the reason of its creation, and build up, 
little by little, a series of precedents for each to the immense benefit of our 
common humanity. 

Mr. Chairman, I agree in principle with what everybody has said, but 
in practice I should like to see a separation of functions. Animal life, I 
understand, dates from the time of the amoeba, a living thing of a single cell, 
and the complex life of our day is due to differentiation of functions. I would 
rather encourage the evolution of the little cells which we have at The 
Hague, in the hope and in the belief that in the differentiation of functions 


there is a growth towards justice as well as progress according to the divine 
order of things. 
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Professor Quincy Wricut. Mr. Chairman— 

The CuHarrMAN. I recognize Professor Wright. 

Professor Wricut. I would like, in the first place, Mr. Chairman, to 
express my great appreciation of what our Secretary has said. I am inclined 
to agree with Mr. Scott and Mr. Kingsbury that there is a very distinct 
function in the international society today for the Permanent Court of 
International Justice and also for the Court of Arbitration which has existed 
and functioned at The Hague for over twenty years. 

There is one point in what Mr. Kingsbury said that attracted my at- 
tention particularly, as to the distinction between legal and political ques- 
tions. Of course I think we would all agree with Mr. Kingsbury that it is 
not possible to draw a line between legal and political questions that is in 
any sense distinct. I should go further and say that perhaps there is no 
line at all. 

The impression that I attempted to convey by my paper yesterday was 
that any question whatsoever might be settled by resort to compromise, to 
conference, to that type of machinery which depends largely on the im- 
mediate emotional attitude of the parties, or any dispute whatsoever might 
be settled by the application of law, or any dispute whatever might be 
settled by resort to force. 

It seems to me that these are methods that can be applied to any dis- 
pute; and the question is, under the particular circumstances of the dispute, 
which is the best one to apply. You will probably agree that it is better 
not to apply force if you can apply any other means. 

The question as to whether law can be well applied would seem to 
depend, as I think was emphasized yesterday, upon the nature of the 
institution you have for the application of the law and upon the state of the 
law. The point was emphasized by Mr. Dickinson yesterday that willing- 
ness to submit was the prime consideration in international disputes. Of 
course that is true, but it seems to me that we must go back of that and ask 
ourselves, Why is it that in some disputes under certain circumstances states 
are unwilling to submit to law? I should say that that would resolve itself 
into two questions: First, is the law developed in such way that if impartially 
applied it will give effective protection to the interests involved in the 
particular dispute? Second, is there a body which can be relied on by the 
parties to apply the law with absolute impartiality? 

I expressed the opinion yesterday, somewhat in disagreement, perhaps, 
with Professor Brown, that the Permanent Court of International Justice is 
such an institution. I believe we have there an institution which is cal- 
culated to apply law with as thorough impartiality as can be expected of 
any such institution at the present time. There may be a difference of 
opinion on that. Of course perfection does not lie within human powers, but 
it seems to me that the judges of this institution are selected in such a way, 
the limitations placed upon them are of such a kind, the tribunal is estab- 
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lished with such traditions, that I think it can be relied on to apply law with 
as complete impartiality as we are likely to get; and I would agree with 
Mr. Brown that certainly the commission which framed this plan intended 
to devise something which would be different from the process of arbitration, 
which would apply law with greater impartiality and be less guided by 
considerations of compromise than would an ordinary court of arbitration. 

The question, however, which seems to me more important is that as 
to the state of the law. International law has developed certain general 
principles. In many cases it has not sufficiently qualified these general 
principles, consequently there are often circumstances in which a strictly 
' legal decision would not give proper satisfaction to all interests. A strictly 
legal decision might mean the application of a general principle where there 
perhaps ought to be certain exceptions recognized in the law, so that interests 
which are important under the particular circumstances would get protection. 
What we need is the development of the law so that there will be adequate 
protection for all interests in all circumstances; so that when a party goes 
before the court he will be pretty sure that the law has been developed by 
custom, by convention or by accepted text-writers, so that his interests will 
be given protection. 

With regard to the question of codification, I think this consideration is 
very important,—codification makes the law certain. It will put in definite 
form the legal materials which we have today; but the great difficulty is 
that your law is still not adequately developed. It still does not recognize 
exceptions to the general principles which ought to be there. Codification 
is likely to be premature. Consequently, it seems to me that we will have 
to be rather cautious about codification, and attempt it only in those fields 
where the law has developed so that it will actually protect all interests. 

There is another point that I would like to make, and that is particularly 
in regard to Professor Brown’s statement. It seems to me that his view of 
the present sources of the law is perhaps a little narrower than that which 
I should take. We ought to make a distinction between the use of com- 
promise and the use of law. I would agree to that. But that does not 
mean that the sources of international law are confined to treaties or codes 
or written sources of that kind. It seems to me that we can resort to general 
principles so long as we apply them with the legal spirit. There is a legal 
habit of mind which uses legal materials in a legal way. That spirit is of 
course a very different thing from the spirit of compromise. This distinc- 
tion was never made better, I believe, than in the instructions which Mr. 
Root gave to the delegates to the Second Hague Peace Conference, in which 
he urged very strongly at that time the creation of a real court of justice 
which would be different from the existing court of arbitration, the value 
of which he of course recognized; but he pointed out that the spirit of arbitra- 
tion permits a certain amount of the element of compromise and is different 
from the spirit of the strict application of law. 
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Therefore, I think that there is room for both of these institutions; and 
as Mr. Finch suggested yesterday, there is room for the process of concilia- 
tion and commissions of inquiry, and for other institutions, such as periodical 
conferences like the Assembly and the Council of the League of Nations. 
Wherever the institution will do good, let us have it, and let us see if we 
cannot develop international law in such way that the court for the im- 
partial application of the law will become available in a larger number of 
cases than it is today. 

Colonel Hueu C. Smitu. Mr. Chairman, I felt that I did not want the 
meeting to close without the meeting and Professor Hudson understanding 
that he was not alone in the views that he expressed. As I understood the 
statement Professor Hudson made which caused the duel, so-called by the 
distinguished Secretary, this morning, it was that it would make no differ- 
ence, so far as a legal question was involved in any matter, whether it was 
submitted to a court of justice or to a court of arbitration if both courts were 
composed of lawyers, because in either event the lawyer would determine the 
question upon principles of law as he understood them. 

If Professor Brown were upon the bench and I had a dispute with my 
neighbor about a division line, and it was left to him as a judge, he would de- 
cide that question according to the rules of law. If Professor Brown, on the 
other hand, had been selected as an arbitrator by my neighbor and myself 
to determine the dispute between us, Professor Brown certainly would not 
forget his learning in the legal profession and decide that dispute, if it in- 
volved a legal question, upon any other ground than according to the princi- 
ples of law. If there were no legal landmarks by which that dispute might 
be decided, then Professor Brown, either as jurist or arbitrator, would de- 
cide that case as he believed right between neighbor and neighbor, and an 
element of compromise might in either case creep in. In other words, as a 
jurist he must decide the question according to the law; as an arbiter he also 
invokes the law, and in either case he follows it as far as he can, and when the 
blazen trail ends, he applies the unwritten law of nature and does what he 
thinks to be right as between man and man. 

The point that I am making is that although a court of arbitration is 
generally understood to have a broader field of jurisdiction than a court of 
justice, yet the process of reasoning by which one court reaches a decision, if 
both are composed of lawyers, does not differ much from the other. The 
idea of international law is to keep the peace. The fundamental principle 
that ought to be in the mind of all those who are concerned in the peace of 
the world, is to get disputes between states adjusted and get them adjusted 
quickly, and to put those disputes before a tribunal that has full power not 
only to follow the law but to do right between state and state. I thank you. 

Mr. Epwarp A. Harriman. I wish to endorse the remarks of Dr. 
Scott. What we call equity is now part of our system of law, but in the 
earlier days it wasnotso. The chancellor, as keeper of the king’s conscience, 
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used to decide cases ex wquo et bono, and the English maxim was that the 
measure of the chancellor’s justice is the length of the chancellor’s foot. 

Mr. WiuuiaM C. Dennis. Mr. Chairman— 

The CuHarrman. Before Mr. Dennis speaks, may I say a word about 
the procedure? In order to get our business finished we really ought to 
close this discussion at, say, quarter before twelve. Of course if the Society 
orders otherwise, we will continue it indefinitely; but unless the Society so 
orders, we will close the discussion in about five minutes. 

Mr. Dennis. I just wanted to say, in response to the various remarks 
that have just been made, that I think it would make a good deal of differ- 
ence how Mr. Brown was appointed as to the principles he invoked in decid- 
ing this hypothetical case. In spite of his legal ability, if Mr. Brown were 
appointed by one side and somebody else were appointed by the other side, 
and they elected an umpire and all sat down to hear the case, with all my 
respect for Mr. Brown, and because of my respect for Mr. Brown, I do not 
think he would find it easy to decide this case strictly according to law, no 
matter how many legal questions there were involved in it. Those three 
men sit there, and they like one another, and respect one another, and one 
feels as though he was appointed by one side, and that he must see that that 
side gets justice, and the other man feels the same way. The man in the 
center feels that he cannot decide absolutely against either one of his col- 
leagues. He must hold the scales even; human nature comes into the equa- 
tion and generally you get a compromise. 

Dr. Hudson refers to eighteen decisions at the Hague court: We can- 
not go into all these decisions this morning. It may be that in some of them 
there is no element of compromise. I am sure that there are some of them 
where there is a comparatively small element of compromise. But, broadly 
speaking, there is a large element of compromise that runs through them as a 
whole, and I think that could easily be demonstrated by taking the cases up 
in detail. If those same men who decided these Hague cases had been ap- 
pointed as judges are appointed on the World Court, I believe the results 
would have been quite different. They would have realized that something 
besides a diplomatic compromise was expected of them. 

It is true that an arbitral court is supposed to decide according to the 
law. The exact words of the convention, as Dr. Scott has pointed out, are, 
however, ‘‘on the basis of respect for law,” and this language frequently 
leads to a controversy as to just how far principles of strict law should be 
applied, and how far the tribunal is at liberty, while proceeding ‘‘upon a 
basis of respect for law,” to invoke principles going beyond the universally 
recognized rules of international law. One side usually believes that a strict 
interpretation of the words in question is to its advantage, and the other 
side believes in a liberal interpretation, and a good deal of the time of the 


court is sometimes taken up with the discussion of the exact meaning to be 
given to this phrase. 
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In my humble judgment, if the new World Court of which Professor 
Hudson is one of the most effective exponents gives us something different, 
we ought to have it. If it gives us the same thing as the Hague Court I see 
no reason for shedding our blood for it; but if it gives us something different 
and better, why then let us have it by all means. 

Professor Hupson. Mr. Chairman— 

The CuHarrMAN. You have two minutes at your disposal. 

Professor Hupson. There is a statement of Cardinal Newman’s that 
most controversies arise out of differences in the use of words. I think it is 
quite clear that we this morning are using one word in different senses. We 
are using the same word, law, but we mean very different things by it. 

I notice that one or two of the speakers used adjectives to describe law. 
Mr. Brown, for instance, used the expression ‘‘ pure justice.”” I must say that 
I do not know what “‘ pure justice” is, as distinguished from any other justice. 
Dr. Scott used the expression ‘‘strict law.’”’ It seems to me to be a very ex- 
cellent expression, from an historical point of view. Yet I cannot but feel 
that what Dr. Scott said may have been based to some extent on the fact 
that he was once and still is an authority on our law of equity. I have used 
his case-book on the law of equity. I felt that there ran through his discus- 
sion a distinction between equity and law, and I was interested that when he 
came to define the phrase ‘‘on the basis of a respect for law,’ he said that 
equitable elements are to be taken into account. What are these equitable 
elements? Don’t we include them in the law of which we are speaking? 

My only suggestion would be this: that we conceive of international 
law not as something that is handed down to us, full-grown and full-blown, 
so that its content is never to be varied or changed as we face our varying 
problems. Rather we should conceive of ourselves as engaged in a great 
engineering undertaking. We must take into account the various interests 
that are involved. All law involves a balancing of competing interests, as I 
see it. It is not the application of absolutes. It is an effort on our part to 
arrive at some harmonious adjustment of competitions. There is an ele- 
ment of compromise involved in the making of our municipal law in this 
respect, and I think the process of international law is not different. 

Let us not distinguish between pure justice and other justice. Let us 
not limit ourselves to an application of strict law. Let us view our task as 
that of making an intelligent and effective use of the materials that have been 
handed on to us, in the interest of the society which we serve. 


BUSINESS MEETING 


The CHAIRMAN. Unless the Society orders otherwise, the discussion is 
now closed. We will proceed to the next order of business, which is the re- 
ports of committees. What will be the first committee to report? 

The Secretary (Dr. Scott). The Committee on Nominations. 

The CHAIRMAN. We will hear from Admiral Rodgers. 
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Admiral W1iu1AmM L. Ropcrers. The Committee on Nominations felt 
that it should choose names which commend themselves to the whole So- 
ciety, and it interviewed and consulted a number of members in regard to 
what would be the most pleasing to the Society as a whole. 

The Executive Council seemed to be unanimous in its desire that as 
Honorary President this nominating committee should propose the name of 
our retiring president, Mr. Elihu Root. 

For President, the committee felt that the most acceptable name which 
it could propose to the Society, because of his distinguished service to inter- 
national law and for his interest in this Society and its development and 
progress, would be that of the distinguished Secretary of State, the Honor- 
able Charles Evans Hughes. 

For Vice-Presidents it has renominated the present Vice-Presidents, 
and to fill vacancies, the following: Hon. Chandler P. Anderson, Hon. 
Simeon E. Baldwin, Mr. Charles Henry Butler, Mr. Frederic R. Coudert, 
Hon. Jacob M. Dickinson, Hon. George Gray, Mr. Charles Noble Gregory, 
Hon. David Jayne Hill, Hon. Robert Lansing, Hon. Henry Cabot Lodge, 
Hon. John Bassett Moore, Hon. William W. Morrow, Mr. James Brown 
Scott, Hon. Oscar 8. Straus, Hon. George Sutherland, Hon. William H. 
Taft, Professor George Grafton Wilson, Mr. Theodore 8S. Woolsey. 

For the Executive Council, to serve until 1927: Professor Cephas D. 
Allin, Mr. William C. Dennis, Professor Manley O. Hudson, Professor John 
H. Latané, Mr. Frank L. Polk, Hon. Henry W. Temple, Mr. Charles War- 
ren, Mr. Lester H. Woolsey. 

Professor Hupson. I move the approval of the report and that the 
Secretary be instructed to cast the ballot. 

(The motion was duly seconded and agreed to.) 

The Secretary (Dr. Scott). The Secretary takes great pleasure in 
casting the ballot for all of these gentlemen named. 

The CuHarrMAN. The ballot has been cast, and those nominated are 
elected. 

What is the further pleasure of the Society? Mr. Butler will present a 
report. 

Mr. CuarLes Henry Butter. At a meeting of the Executive Council 
yesterday, a special committee, consisting of Mr. Scott, Professor Brown and 
myself, were appointed to express the appreciation of this Society for the 
service rendered by Mr. Root, its President, and of regret at his retirement. 
The Nominating Committee did not omit the name of Mr. Root for Presi- 
dent without having first heard from Mr. Root that it would be impossible 
for him to accept. Mr. Root is now in California at the Fairmont Hotel in 
San Francisco, and the committee has deemed that the best way of expressing 
the regret of the Society would be by sending to him this telegram: 
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New WI.uarp Horet, 
WasuineTon, D. C., April 26, 1924. 
Honorable Exrnv Root, 
Fairmont Hotel, 
San Francisco, California. 

The American Society of International Law, meeting in plenary 
session on this twenty-sixth day of April nineteen hundred twenty-four, 
accepts with profound regret the retirement of its first and only Presi- 
dent since its foundation. 

Although distressed by the severance of official relations, the mem- 
bers are grateful for the eighteen years of affectionate association, and 
consider it an inestimable privilege to have been permitted from year to 
year to observe in the midst of their meetings the skill and precision with 
which your presidential addresses—each in its appropriate place— 
have contributed to the growth of the newer and progressive law of na- 
tions. 

The Society and its members in taking this official farewell wish 
you not only health and happiness but many years of further service in 
the sacred cause of international law. 

For the Society by 
JAMES Brown Scott, 
Puitip MARSHALL Brown, 
CHARLES HENRY BUTLER, 


Special Committee. 


Mr. Chairman, on behalf of the committee, I move that this be adopted 
as the sentiment of the Society and that the committee transmit the tele- 
gram to Mr. Root. 

(The motion was seconded and agreed to by a rising vote.) 

Mr. Butter. I was also asked on behalf of the Executive Council to 
call the attention of the Society to a minute suggested by the Executive 
Council for adoption in respect to the death of one of its Vice-Presi- 
dents, Justice William R. Day, which occurred since the last meeting of the 
Society. 


Mr. Justice Day came into prominence during the Spanish War as 
Assistant Secretary of State, then as Secretary of State, and as president 
of the Peace Commission between the United States and Spain. He 
was afterwards circuit judge, and then appointed to a justiceship on the 
Supreme Court of the United States. After distinguished service on 
that court, for nearly twenty years, he retired and became the umpire 
of the Mixed Claims Commission between this country and Germany. 
He was forced to resign from that position on account of failing health, 
and within the last year, died, to the great regret of his friends. 


I ask that this minute be adopted by the Society and transmitted to the 
family of Mr. Justice Day. 


(The motion was duly seconded and agreed to.) 
Mr. ArtHuR K. Kuun. Ladies and gentlemen of the Society: At the 
request of the Executive Council, a committee was appointed consisting of 
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Dr. Judson, Professor Fenwick and myself to draw up a suitable memorial 
upon the retirement of our first and only Recording Secretary, Dr. James 
Brown Scott. The memorial has been prepared as follows: 


After eighteen years of faithful and untiring service, Dr. James 
Brown Scott has indicated a desire to retire from his long service as 
Recording Secretary of the Society and as Editor-in-Chief of its Journal. 
The Executive Council does not wish the occasion to pass without an 
expression of its profound regret at the loss of Dr. Scott’s services in 
both these offices, and desires the members of the Society to understand 
that only after persistent efforts to have him reconsider his purpose and 
his determined refusal so to do that it has been willing gracefully, 
though reluctantly, to accept the situation. 

Dr. Scott was not merely one of the founders of the Society, but 
the one upon whom the chief burden fell in executing the plan and in 
carrying it forward to success. He brought to the Society from the be- 
ginning, and has continued to evidence throughout, a genius for organi- 
zation, high scholarly ideals and an untiring industry without which the 
Society could not have been the force that it now is in the study of in- 
ternational law and in the establishment of better international rela- 
tions on the basis of law and justice. 

As Dr. Scott is by no means retiring from his activities in the 
Society, but only from the burdens of active office, it is not intended to 
review his achievements or public services but only to emphasize that 
he has never permitted other positions in government and unofficial 
service to interfere either with the efficient administration of the So- 
ciety’s affairs as Secretary, nor with the scholarly direction of its Jouwr- 
nal, to which he contributed not only numerous articles but the chief 
body of its editorial comment. That both phases of the Society’s ac- 
tivities should have continued successfully through the difficult years of 
the war is due to the wise counsel of our distinguished President, Mr. 
Root, and others, but particularly to him upon whom, in large measure, 
the detail work fell. We are especially indebted to Dr. Scott for syste- 
matically and ably bringing to the notice of our members both the 
problems confronting our government and the solutions arrived at in 
that period, so momentous in its effects upon international law. 

The Committee asks that this memorial be received by the So- 
ciety, and be printed in the Proceedings as a mark of its deep apprecia- 
tion of his long years of faithful service and of its hearty good wishes 
for his happiness and continued usefulness. 


I move the adoption of the memorial. 

(The motion was duly seconded.) 

Mr. Witu1am C. Dennis. Would it be in order for me to say just a 
word or two? 

I want to say a word about my personal appreciation from my knowledge 
of the tremendous amount of work Dr. Scott has done for the Society as 
Secretary and as Editor of the Journal. I happened to be a young man in 
the Solicitor’s office when Dr. Scott undertook this burden, and I know that 
the getting out of this Journal is a work of enormous magnitude which he 
has carried on all these years. I know that particularly, because once he 
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was sent to The Hague to represent the government there, and he could not 
at that time get out the issue of the Journal. Nearly all of us in the State 
Department put our heads together to get out that number. 

Secretary Root helped us by suggesting topics for editorials and in some 
cases suggesting men who might write them. It took us all to do the work 
that Dr. Scott has done through all these years. All through these years 
he has himself written a large number of editorials, and above all as editor 
of the Journal he has held the balance even, maintaining those friendly 
relations with the government which are called for alike by patriotism and 
good judgment, and at the same time maintaining the intellectual independ- 
ence demanded in a scientific and scholarly publication. 

I think we all owe him a very great debt of gratitude. 

Mr. Frep K. Nretsen. I should like to share the pleasure Mr. Dennis 
has had of expressing feelings of the highest regard for the retiring President 
and also for the retiring Secretary and deep appreciation of the splendid 
services which they have rendered to the Society, as we all know, con- 
tinuously, from the date of its formation. 

I recall rather distinctly that I felt somewhat embarrassed last year 
at this time in responding to a request from the Committee on Program to 
make some remarks at the opening session. I do not mean to criticize the 
Committee’s selection. But I knew that the President’s opening address 
would be an impressive one, like a long line of addresses delivered by him 
to us which have given strength and great dignity to this organization, and 
that therefore the address in itself would be a rich program without the 
injection of the remarks of others. 

Of course Mr. Root has done vastly more than merely to open the 
sessions with addresses. Year after year many of those present this morning 
have observed with interest and admiration his earnest labors on behalf 
of the Society. With great courtesy and patience he has presided over the 
principal deliberations of this organization from beginning to end, often at 
much sacrifice of time and energy. 

At Mr. Root’s side in this work has always been Dr. James Brown Scott. 
It would be difficult to conjecture how to begin or how to end in making an 
estimate of his tact, his sound judgment, his peculiar genius and his un- 
limited energy which we all feel have borne such rich fruits in the accom- 
plishments of this Society. 

Yet I recall an estimate made of his services, a brief estimate, but a 
very significant and comprehensive one, in view of the character of the 
spokesman. That was Mr. Root himself. He was presiding over a banquet 
given by the Division of International Law of the Carnegie Endowment for 
International Peace, and he referred to the underlying purposes, the some- 
what unique purposes, of this Society, which he said had been realized beyond 
his expectations, and he gave credit to Dr. Scott for conceiving and splendidly 
carrying them out, and for inspiring, through devoted efforts, to use Mr. 
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Root’s language, exercised in manifold ways, the organization of similar 
useful societies in Europe. 

The CHarrMaANn. Are there any further remarks? 

A Memser. This is the first time that I have had the privilege of 
being here; and in seconding again these beautiful motions which are 
before you, I simply want to say that if the land where my boys were born 
is saved from a bath of blood in international strife, it will be due to the 
fact that men like Elihu Root and Dr. Scott, and the members of this 
Society exist, who are agitating for a right settlement of international 
reiations. 

The CuarrMAn. The question is on the adoption of the motion. 

(The motion was agreed to by a rising vote.) 

The CHarRMAN. The Chair desires to say that he knows that what has 
been said comes from the hearts of every member of the Society, both present 
and absent. We honor our distinguished Secretary. He has and will 
carry with him our affection as well as our honor. 

Mr. Kuun. I am sorry to have to take the floor again, but I wish to 
assure the Society that it is by request of the Executive Council, and not 
because I seek it. 

Last year we had an indication that some of the provisions of our Con- 
stitution were imperfect. That is not an unusual thing, because in eighteen 
years it would be most unusual if the Society did not find that some of the 
provisions had become obsolete and others not entirely satisfactory and in 
line with the experience and needs of the Society. 

If you remember, at that time there was a question as to what resolu- 
tions and motions had to be referred to the Executive Council under Article 
7 of the Constitution before the Society was competent to pass and vote 
upon them. 

In accordance with a vote of the Society the Executive Council has 
appointed a committee consisting of three members to suggest a change in 
Article 7 so as to cover that point. They have made a report. Their 
report has been adopted, and I present it to the Society here, not for adop- 
tion, because ten days’ notice has to be given, and will be given at the next 
annual meeting, before any provision of the Constitution may be amended. 
This is the proposal: 

Resolved, That Article 7 of the Constitution of the Society relating 
to resolutions be, and the same is hereby, amended by inserting after 
the first two words of that article, the following clauses: 

“Relating to the principles of international law or to international 
relations,” so that the entire article will, when corrected, read as follows: 

‘ All resolutions relating to the principles of international law or to 
international relations which shall be offered at any meeting of the 
Society shall, in the discretion of the presiding officer, or on the demand 
of three members, be referred to the appropriate committee or the 


Council, but no vote shall be taken until a report shall have been made 
thereon.” 
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That will leave the Society free to pass resolutions within the field of 
parliamentary practice and procedure, but will still require resolutions 
relative to matters that require further deliberation to be referred, if so 
required. 

In connection with this report which will, I assume, be referred generally 
before the next meeting of the Society for action thereon, after giving notice 
to this Society, as now required by the Constitution, it has seemed to the 
Executive Council extremely desirable that a revision should be undertaken 
of the Constitution asa whole. It may be found that not very many amend- 
ments would have to be made to the Constitution. There are other points 
that have been found not entirely desirable for the better working of the 
Society’s affairs; but in order that the committee itself may, after consulta- 
tion with the officers and members and those who are interested in the 
matter, have the opportunity of making a report to the Society and giving 
notice of such changes as may be suggested, so that they may be acted upon 
at the next annual meeting, I propose the following resolution: 


Resolved, That a committee of seven be appointed by the President 
to make a study of the Constitution of the Society with a view to con- 
sider the advisability of amendments thereto for bringing it more into 
line with the experience and needs of the Society after the eighteen 
years of its existence, and that the amendments proposed by it be 
printed in the notice of the next annual meeting, as required by the 
amendment clause, for action by the Society at its next annual meeting. 


(The resolution was duly seconded and adopted.) 

The CuHarRMAN. Mr. Secretary, is there any further business? 

Dr. Scorr. There is a matter to be reported to the Society relating to 
the election of an honorary member; and on behalf of the temporary com- 
mittee, because of the absence of regular members from the city, I have the 
honor to lay before the Society the unanimous recommendation to the effect 
that Mr. Charles Lyon-Caen, a former professor of the University of Paris, 
and at one time its dean, a member of the Institute of France, Perpetual 
Secretary of its Academy of Moral and Political Sciences, and President of 
the Board of Trustees of the Academy of International Law at The Hague, 
be chosen this year as the honorary member of the Society. 

His achievements have been great and varied. It is difficult to sum- 
marize them. For our present purposes it is only necessary to say that he is 
worthy, and more than worthy, of any honor which we would confer upon 
him, and of any honor within the gift of the Society. Therefore, on behalf 
of the committee, I beg to recommend that his name be considered as hon- 
orary member for the present year. 

I would be, Mr. Chairman, ungrateful if I did not refer to the kind 
words by which the service which I have endeavored to render to the So- 
ciety and to its Journal have been more than recompensed. I would like to 
observe, however, that my demise, as suggested in the use of the word “‘me- 
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morial”’ seems to be somewhat overstated, or somewhat exaggerated, as I 
have no intention at the present time of quitting the society of these mem- 
bers, and also the society of one who, you will perhaps permit me to say, is 
even more cherished. 

I have felt for many years that the welfare of the Society, like the safety 
of republican institutions, lies in the rotation of office, and that the continua- 
tion of the presidency in one person, and of the secretaryship in one person, 
during a long period of years, was not in the best interests of the Society. 
The difficulty, however, was in choosing the time of resigning. 

We would gladly have quit, both of us, years ago. Mr. Root was with 
difficulty persuaded to remain, and I was glad to stay in office in order to be 
permitted to associate with him. During the war it was impossible for us 
to retire, because the existence of the Society and its activities were seriously 
threatened by that great cataclysm. 

After the war it was even more difficult to withdraw because all inter- 
national societies, and indeed many national ones, have found it impossible 
at once to resume their activities. It seemed therefore desirable for us to 
hold on until such time as matters had resumed their more normal course, 
and when the Society had been restored to its pristine vigor. 

Last year’s session opened up a vista of further usefulness, confirmed by 
the success of this meeting, success beyond our expectations; and I would 
speak especially in my own humble person, when I express a feeling not 
merely of relief, but of satisfaction, that we are turning over the Society to 
officers of the Society’s deliberate choice, instead of reélecting those who 
have served, so that in new hands the Society shall embark upon a new 
epoch. 

That the Society may be successful, that in some slight measure I may 
be permitted in my narrower capacities to contribute to its success, is my 
hope, Mr. Chairman, and expressions of gratitude to the members for eight- 
een years of fruitful codperation and pleasant association are my last words 
as your recording secretary. 

The CuarrMan. The Chair will say that the word ‘‘memorial’’ used 
by the committee does not necessarily relate to a funereal occasion. 

You have heard the report of the Committee on Honorary Members. 
What is your pleasure? 

Mr. CuarLes Henry Butier. I move its adoption. 

(The motion was duly seconded and adopted.) 

The CuHarRMAN. Has any member of the Society any business to offer? 

If not, the Society stands adjourned until this evening at 7.30 o’clock, 
when the meeting will be called to order by the newly elected President, the 
Secretary of State of the United States. 

(Whereupon, at 12.25 o’clock p. m., a recess was taken until 7.30 o’clock 
p. m.) 
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The Toastmaster (Hon. Charles Evans Hughes). Ladies and gentle- 
men: I desire first to express my high appreciation of the honor that has been 
conferred upon me in the election to the presidency of this society. This or- 
ganization has had the unique distinction of having had but one president, Mr. 
Root, and certainly there could be no greater honor or higher responsibility 
than that which is involved in attempting to follow in his footsteps. 

He said at the outset that there was here a great opportunity to render 
service to our people in promoting the understanding of international rights 
and duties. That service has been most nobly performed. I appreciate the 
intimacy of this delightful association, the stimulus which it gives and the op- 
portunity it affords. I feel very much as though I had been called from the 
boiler room up to the chart room. The atmosphere is much better. Or, to 
change the figure, I feel that I have been invited from the low plane of practical 
endeavor to scale with you those heights of aspiration, where you are not very 
much bothered about the material difficulties that are encountered below. 

When this organization was established, care was taken to create a sort of 
special guardianship over the Department of State. Perhaps that was the 
chief motive of its institution. I recognize here, with a sense of obligation, 
those rare spirits chosen from your number who have been constituted coun- 
sellors of the Department and who have enabled Secretaries of State to walk 
the straight and narrow way that is supposed to lead to the life that is worth 
while. Here is our good friend Dr. James Brown Scott who had the honor to 
preside at the creation of this association, and who saw to it that the State De- 
partment should be so related to this Society that it should never escape the 
vigilance of his scrutiny. I see here Mr. Anderson, Mr. Woolsey and Mr. Niel- 
sen, and our highly appreciated text-writer Mr. Hyde; and we can never forget 
the service of John Bassett Moore, and Robert Lansing,—to mention a few of 
the guardians of the Department. 

You know that a Secretary of State rarely has opportunity for independ- 
ent action, hedged in as he is between those who guide him from the privileged 
positions of expert knowledge which we call our geographical divisions and 
those legal custodians who never allow him for a moment to enjoy the illusion 
of freedom. The Secretary of State awakes in the morning with a sense of re- 
straint and retires at night with a sense of fatigue and disappointment and 
never has the feeling of achievement. 
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I shall not attempt to burden you on an occasion like this with any serious 
discussion of international law, but it has occurred to me that those who have 
endeavored to define international law and thus to separate it from other sorts 
of law have missed a most striking distinction. It is the one sort of law of 
which we do not have enough. 

In another organization many of us are endeavoring to do what we can to 
overcome the difficulties due to the enormous increase in the volume of munici- 
pal law, and we come to this delightful association to see what we can do to 
magnify and extend the law which is dominant in the international sphere. 
Municipal law is so easily manufactured, and in fact there are a great number 
of excellent people who seem to do nothing else but endeavor to manufacture 
law. The result is an enormous annual output of laws. Whereas interna- 
tional law is the hardest thing in the world to make, because it consists of those 
principles and rules of action which are regarded by independent and sovereign 
states as binding upon themselves. And so we have very little of it. But we 
do have something of the uncertainty which seems to be common to all law. 

Webster said of political economy, that if you take up with one hand all of 
the truisms that it contains, and with the other hand all of the doubtful propo- 
sitions asserted to belong to it, there would not be very much left. I will not 
say that that applies to international law. I remember the story of a justice 
of the peace, who had a difficult case to decide, and he was giving an opinion 
which showed a profound study. He brought together the decisions from the 
remote past when the first case of the sort had arisen. But finally he reached a 
point where he stopped, exclaiming, “‘ Here, by thunder, the law forks!” That 
is the difficulty most of us have, whether we labor in the international sphere or 
in any other sphere. 

But in international law, at least the foundations have been securely laid, 
and the builders are at work. We do not have to attempt very much recon- 
struction. I remember a story of the reply made by Chief Justice Chase to a 
beautiful woman who said to him, ‘‘ You know, Mr. Chief Justice, I am an un- 
reconstructed rebel.”” He said, ‘Madam, to suggest reconstruction in your 
case would be blasphemy.’”’ We do not have to start with the foundations. 
Our labor is to build, to extend, to develop the facilities of accord, to secure 
recognition of principles and to demand observance. 

It is not at all strange that in this field of international law there should be 
extraordinary difficulties in development. Think of our efforts in this Union 
and the great labor of the undertaking to have a reasonable uniformity of laws 
in the field of authority reserved to the States. In all our States we have been 
for years seeking uniform laws, when they have been required by the most ob- 
vious interests of finance and commerce, and yet local pride, precedents, self- 
interest and tradition have stood in the way, preventing rapid progress in 
securing uniformity among people who have common ideals and the most 
intimate relations. 


Take the subject of taxation; consider the problems of double taxation,— 
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the inheritance taxes in the various States of the Union, the taxation of incomes 
and the demands of Federal and State governments. Here is an exceptional 
opportunity for intelligent action, for coédperation to secure fair taxation with 
appropriate distribution among those jurisdictions which might be considered 
entitled to it, State and Federal. But how far we are from accomplishing a 
result so plainly desirable! I might go on indefinitely and expose to you the 
situation in this country where separate States are legislating to their own in- 
terest, without regard to the necessity of codperation and the harmonizing of 
legal requirements. In forty-eight sovereign States we are multiplying laws 
and there is only a slight effort in the direction of adjustment and harmony. 

Is it strange, when we have this condition in the United States, where we 
have a Federal Union and a homogeneous people, is it strange, I say, that we 
meet difficulty in the development of law in the international field, with dif- 
ferent nations, with different histories and traditions, and with distinct and 
conflicting conceptions of national interests. It is not at all to be wondered 
at that we find it hard to reach a common understanding of principles by 
which independent States should be willing to bind themselves and thus to 
extend the domain of international law. We may sometimes by considering 
difficulties obtain courage. We may be inspired to fresh endeavor as we 
consider the nature of the task, the age-long process it involves. 

There is no available formula for the maintenance of peace and the reign 
of law. The only effective way is through the increasing disposition of peo- 
ples to be reasonable and fair. When we talk about that, remember that the 
duty begins at home. Weare ina unique position at this time. There is no 
menace to our security and there is no reason why we should have the slight- 
est apprehension as to our ability to take care of ourselves. There is no 
reason for any reluctance to be just. Why should we not present to the 
world an example of a people dedicated to justice, to international justice? 
What is there in the way of our expressing as a nation the generous senti- 
ments which animate us as individuals? There is really nothing that we 
need to sacrifice in order to obtain the good-will of all peoples on the earth 
and thus open the way to make our contribution to the advancement of 
international law. 

We cannot do this by merely sitting in learned societies. We can, how- 
ever, in these societies furnish a good deal of the driving power which must 
finally reach individual citizens and their representatives in government. 
But if the nation is to appreciate its opportunity, it must be through educa- 
tion, and we depend in the last analysis upon the organized endeavor of our 
schools, our colleges and our universities. They give the expert judgment, 
the knowledge of history, of national attitudes and policies; they furnish the 
formative influences by which intelligent opinion may become dominant. 
We rely upon our press, but who furnish the news, who write the editorials? 
Those who come from our colleges and universities, who carry into this 
avenue of public effort the disposition, the sentiments, the point of view 
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which they have acquired. We are glad to recognize the source of power, 
and it is fitting that on an occasion like this we should ask one who has the 
privilege of presiding over a great institution of learning to bring to us his 
greeting and his message. 

I take great pleasure in introducing Dr. Goodnow, President of the 
Johns Hopkins University. 


AppREss By Dr. Frank J. GoopNow 
President of Johns Hopkins University 


Mr. Chairman, members of the Society of International Law, ladies 
and gentlemen: Notwithstanding the very courteous reference of your 
Chairman to the profession to which I have the honor to belong, | still must 
confess that I feel somewhat as if I were in the wrong pew. I am not a 
member of the Society and I know but very little about international law. 

I asked this spiritual guardian of the State Department who I suppose 
more than anyone is responsible for my presence here this evening, why it 
was that he asked me to come down here, and he told me that it was because 
helovedmesomuch. While it is a great privilege to know that, I must state 
to you that is not exactly a reason why I should be here. Dr. Scott was good 
enough, however, to indicate in a way what he thought I might perhaps say a 
few words about this evening. He referred to the fact that I had spent some 
time in the East and I thought I would take the opportunity of saying some- 
thing about my views as to the contact of the West with the East. 

The contacts of the East with the West with which most of us are most 
familiar have been the contacts of the last two hundred or two hundred and 
fifty years; that is, the contacts of approximately the latter part of the 
seventeenth century, the eighteenth century, and particularly the nineteenth 
century and what has happened since the opening of this century. Those 
contacts have, I believe, been of sucha character as to cause those of the white, 
the European races, to assume a position of superiority, to which if regard is 
had to the long history of mankind, they are not altogether entitled. 

During those two hundred or two hundred and fifty years, the results of 
those contacts have been with a few exceptions the subjection of the East to 
the political or to the economic domination of the West. So far as the 
ordinary man, I think, is accustomed to consider this matter, outside of these 
two hundred and fifty years, he is apt to go back to two thousand years ago 
very largely because of the fact that most of us have had a classical educa- 
tion. We remember the heroic struggle of the Greeks against Persia, and I 
think many of us remember from a painful experience the march of Xeno- 
phon and his famous ten thousand. We remember also what was done by 
Alexander the Great. We are apt to consider again that the West is superior 
to the East. But, there was a period between that time and our most 
recent contacts when things were very different. This is a period we have 
very largely forgotten. 
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I think it was Sir Edwin Arnold who said: 


The East bowed down before the blast, 
In proud and deep disdain, 

And let the legions thunder past, 
And plunged in thought again. 


I imagine that the general idea that we Europeans, if we may speak of 
Americans as Europeans, and I suppose we can, have had of the East is as 
peoples, plunged in thought, with little of the activity which we are apt to 
ascribe to the militant West. But this is altogether a false idea which we 
have based on a very incomplete review of history. 

Theodore Roosevelt in a very characteristic and significant introduction 
which he wrote to Jeremiah Curtin’s History of the Mongols, called attention 
to the fact that the military superiority which we are apt to ascribe to Euro- 
pean nations is a very recent thing, and that in the thirteenth century, during 
the period of the great conquests of Genghis Khan and his sons, we will find 
that no European military power could stand against the military power of 
the East, when the Mongol and the Turkish armies always were in Europe as 
invaders, and often as conquerors. 

Sir Henry Yule, the editor of the best English edition of The Book of 
Messer Marco Polo says in his introduction, referring to the times immedi- 
ately preceding the travels of Polo, that no dog could bark in Eastern Europe 
or Asia without Mongol leave and that the control of Europe from the border 
of Poland to the Yellow Sea was in the hands of the Mongols. 

So that if we take a long enough view of history, and do not select the 
particular periods that are flattering to our own amour propre, I think that 
we can see that the claim of Europe to this inherent military superiority to 
the East is a vain one, and is not borne out by the facts of history. 

Furthermore I think that we have another idea as to the relation of the 
East to the West, an idea which is expressed as well by Kipling as any one. 
This is contained in the lines that are almost always quoted by anyone who is 
speaking about the relations of the East with the West, and which read: 

Oh! East is East and West is West 
And never the twain shall meet. 


Till Earth and Sky shall presently stand 
At God’s great judgment seat. 


Now this conception of an inherent difference between the East and the 
West is also I think combined with an idea that in some way the West is 
superior mentally and morally to the East. Sometimes I think this idea of 
superiority is expressed in a very naive way. One of the most pertinent ex- 
amples, an expression which is possibly more irritating because it was not in- 
tended to give offense, is the notice which was once posted up in one of the 
Shanghai hotels, that ‘‘Dogs and Chinese are not permitted to enter’’; an- 
other one that I recall very well was in a hotel in Rangoon in my room, and I 
do not suppose that my room was selected with any particular regard for my 
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personal ferocity, but the notice was: “Guests are requested not to beat the 
native servants.” 

Let us again go back to the thirteenth century, and read the travels of 
those persons who subsequent to the Mongol invasion went through China 
and the East, like Carpini Rubruquis and Marco Polo. In addition read the 
letters of Monte Corviné, who was the first Bishop of Pekin, and the travels 
of Friar Oderic; they were men of good judgment and they came from the 
center of European civilization—Marco Polo coming from Venice and Mon- 
te Corviné and Oderic from Italy, and all familiar with the life in Rome,— 
Polo was born in the community which at that time was the most civilized 
part of Europe. All of them without exception are so impressed by the civi- 
lization, by the power and by the wealth and the luxury of the East that they 
did not think that the West at that time could compare with the East in any 
of those respects. 

I suppose in this day and hour, from the military and economic point of 
view, from the point of view of force, the West is superior to the East. I do 
not suppose that anyone would deny that we are now from a military point of 
view, superior to the East. I presume that a great many will also think that 
our civilization, especially on the materialistic side, is superior to that of the 
East. Admitting that that is so, why is it that in the time which has elapsed 
since the thirteenth century we have, if we have, become superior in the West 
to the East. Shall I say that the reason is that we have since that time ap- 
plied scientific methods to the conduct of life? Iam perfectly well aware, of 
course, as you all are, that the beginnings of science are to be found in Greek 
philosophy, but for a thousand years or more, nearly 1500 years, Europe was 
subject to Oriental influences. The last European scientific man of this 
early period was Gale who died about 200 a.p. During the period when the 
West did not devote itsclf to scientific pursuits, we find the East superior to 
the West in almost all respects. I think we may say that the East had a 
civilization that far outranked the West. 

Since, however, the Renaissance, which was after all a revival of Greek 
learning and science, we have developed along the lines which had been quite 
foreign to our development prior to that time, and which were quite foreign 
to the development in the East until recently. The East has taken on of 
late some of the characteristics of modern Western development and civili- 
zation. And it was after Europe had changed its mental attitude, and had 
begun to cast aside this idea of plunging into thought, which Sir Edwin Ar- 
nold spoke of as characteristic of the East, but which was no more character- 
istic of the East than of the West, it is only since that time that we have be- 
gun to have the civilization which we have, and which has made us from a 
materialistic point of view stronger than the East. 

Now, is there any reason for supposing that there is any inherent differ- 
ence between the East and the West. In the old days the European civili- 
zation was based on agriculture, as it is now in the East. It has been 
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changed during the last two hundred years. In the old days, as you are 
aware, the economic basis of life was vegetable, and now it is mineral. At 
the present time it is iron, coal and oil which produce most of the important 
problems that we have to solve in dealing with foreign relations. Oil is also 
guilty of causing domestic disturbances at home as well. Now you may say 
that is a fanciful thing. But after all the necessity of the exploitation of 
mineral resources has brought with it in the first place a high degree of co- 
operation, such as, for example, the United States Steel Company or the 
Standard Oil Company, which was inconceivable under the conditions of a 
solely agricultural civilization; and the necessity for codperation in the ex- 
ploitation of those things has also had an effect upon our possibilities of po- 
litical coéperation. 

Is that a thing of which we havea monopoly? Are we the only people in 
the world who are capable of adopting scientific principles, and applying 
scientific methods? The answer, of course,isno. Weare not. The expe- 
rience of Japan is perfect proof that the Oriental nations are not mentally or 
intellectually precluded from adopting the same methods of thought with 
presumably the same results. 

The other day I was acting as a member of a board where the question 
came up in regard to the appointment of a professor of physiology, and the 
name of a Chinese was given to us with the statement by the person with 
whom he had studied that he was capable of filling the professorship of physi- 
ology in any institution in the world. Those of you who know the work of 
Noguchi with the Rockefeller Institution of Medical Research will know 
there is an instance where a Japanese has been able to reach the highest 
point of scientific work. 

Now, if that is the case, if the Oriental by adopting the methods of sci- 
ence can increase his power, isn’t it desirable that we should reform our previ- 
ous ideas with regard to this inherent intellectual superiority that seems to be 
so common among the white races. I quoted what Kipling has said, and 
what, as I have said, is always quoted in connection with the relations of 
West and East. However, it is always the two first lines of the stanza, 
which are usually remembered, which are 

Oh! East is East, and West is West 
And never the twain shall meet 


Till Earth and Sky shall presently stand 
At God’s great judgment seat. 


Kipling, however, goes on to say: 
But there is neither East, nor West 
Border, nor breed nor birth, 
When two strong men come face to face 
Though they come from the ends of the earth. 
I suppose that we in this country perhaps have been somewhat more 
considerate than other countries in our relations with the East. At the same 
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time we have been guilty a number of times of conduct which is not in the 
present temper of the East in any way conducive to the carrying out of those 
cordial international relationships to which the Secretary has referred. A 
number of years ago we did pass an act, our Congress did pass an act, which 
was unquestionably a violation of a treaty which had been made with an 
Eastern people. The Supreme Court, of course, had to uphold it, for mu- 
nicipal law and not international law controls court decisions. Recently, 
only yesterday, so to speak, our Congress took action, which, notwithstand- 
ing the advice of those authorities in the government who know the situation 
best, cannot fail to have the tendency to offend the sensibilities of another 
friendly people. I sincerely hope that Congress will be given the opportu- 
nity to reconsider. I hope that if Congress does get the opportunity to re- 
consider, that they may bear in mind the fact that there is no inherent 
superiority or inferiority between the East and the West, I hope that, so far 
as we can, we refrain from giving the impression that we believe that there is 
a superiority in the West. Only by such action will we be able to foster 
those relations that this society among other things stands for, and I think 
stands for primarily. 


The ToastmasTER. I take particular pleasure in introducing the next 
speaker, because he has a unique distinction. Lawyers are commonly ma- 
ligned. They are used to it, and do not mind it much, but the common no- 
tion that it is the business of a lawyer to try to make white black was well 
disposed of the other day by one who said that the object of a lawyer was not 
to make white black, but to make white white, by removing the discoloring 
material. Whether or not that is the business of a lawyer, it certainly is the 
province of the judge. He is a sort of intellectual washing machine. 

Once in a while we have judges selected by nations, great nations, to 
determine international controversies, and in a unique case an American was 
selected to be the umpire although the claims of the United States and its 
nationals were to be determined, and the highest compliment that could be 
paid to anyone was thus paid to the one chosen for that delicate task. The 
best part of it all is the satisfaction which his work has given to both the high 
contracting parties. 

I introduce Judge Edwin B. Parker, Umpire of the Mixed Claims Com- 
mission, United States and Germany. 


ApprReEss BY Hon. Epwin B. PARKER 
Umpire of the Mixed Claims Commission, United States and Germany 


Mr. Toastmaster, and ladies and gentlemen: It isa pity to spoil sucha 
beautiful introduction with an effort to make a speech. 

When our genial friend, Dr. Scott, invited me to say a few words this 
evening, I was most impressed by the honor implied and next by the empha- 
sis that he had placed on the adjective ‘‘few.’”” When I responded that I 
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feared I had no message of interest to this company, he countered with: 
“You do not need any. The Secretary of State will preside.”” This two- 
edged observation left me in doubt whether it referred only to the quality of 
the Toastmaster’s remarks or to the quantity as well. Of course, the quality 
was assumed, and we always delight in hearing him, but the very distinct 
impression left on my mind was that there would be little time for me. 

Perhaps I cannot do better than to utilize that time in telling you in a 
very few words how the Mixed Commission to which the Toastmaster has 
referred is functioning. 

Its charter is the Treaty of Berlin restoring friendly relations between 
the United States of America and Germany, signed August 25, 1921. That 
treaty and the agreement of August 10, 1922, constituting the Mixed Claims 
Commission to determine the amount of Germany’s financial obligations 
under that treaty, are unique in international relations. I believe this is the 
first instance in recorded history where a treaty, restoring friendly relations 
between belligerents, prescribes what the vanquished nation shall pay for, 
and leaves the amount to be paid to judicial ascertainment by a tribunal in 
the selection of which both nations have a voice and before which both are 
fully heard. The terms of this treaty are consistent with the practical ideal- 
ism that carried America into the war. Here are found no annexations, no 
penalties, and no punitive indemnities, but only provisions for compensation 
or reparation for damage inflicted, which is the essence of justice. 

The treaty provides what Germany shall pay for. The task of the Com- 
mission is to apply the terms of that treaty to the claims put forward by the 
United States, on its own behalf and on behalf of its nationals, and to ascer- 
tain judicially what Germany shall pay. Happily it is no part of the Com- 
mission’s duty to determine how or when Germany shall pay. 

The “‘case”’ of the United States against Germany is stated in the form 
of some 12,416 separate pecuniary demands, each in effect a separate case to 
be considered and determined on its merits. The amount of these demands 
aggregate over $1,479,000,000. Just what is involved in the preparation and 
presentation of these cases by the American and German Agents and their 
respective counsel, and in their consideration and determination by the Com- 
mission, can be readily appreciated when it is recalled that the United States, 
the modern champion of the settlement of international disputes through 
judicial decision and, next to Great Britain, a participant in more interna- 
tional arbitrations than any other nation in the same length of time, had dur- 
ing the 130 years before the outbreak of the World War, been a party, with 
24 different nations, to 71 completed international arbitrations involving 
pecuniary demands (including several diplomatic settlements partaking 
somewhat of the nature of arbitral adjustments), and that the total of the 
awards made either in favor of or against the United States in those 71 arbi- 
trations aggregated less than $93,000,000. Of these by far the largest was 
the Geneva Award, where the Commission, with 1,701 claims before it (in- 
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cluding 448 for war-risk insurance premiums which were rejected) with an 
aggregate demand of $26,408,170.31, made a lump sum award in favor of the 
United States of $15,500,000. But the real value of the service rendered by 
that great commission was to demonstrate to the world that a controversy 
threatening to involve two great nations in war, might be satisfactorily set- 
tled by an international tribunal, thus giving a tremendous impetus to the 
cause of international arbitration. 

The present Mixed Commission has never had any illusions with respect 
to the nature of its task. Mere size is of comparatively small significance. 
The principles to be applied in construing the treaty and in measuring dam- 
ages are not affected by the amount involved. The important thing is that 
the United States having through association with the Allied Powers accom- 
plished what it set out to accomplish—the destruction of German military 
autocracy that was threatening to destroy the democracy of the world—re- 
turned to the orderly processes of the law of peace and agreed with the Ger- 
man Republic on a basis for the payment of compensation for damages 
suffered, leaving the fixing of the amount of such damages to be judicially 
ascertained according to the principles of law, by a tribunal jointly selected 
by the two nations. And this was the work of the Toastmaster of the eve- 
ning. The Commission is simply executing his plan. 

Reference is made to the number and size of the demands simply as in- 
dicating the practical nature of the task which the Commission undertook to 
attack in a practical way. Its problem was greatly simplified by the fact 
that the United States is the sole claimant, either on its own behalf or on be- 
half of its nationals, in asserting more than 12,000 distinct claims, in all of 
which Germany is the sole respondent. This made it possible to classify the 
demands with respect to their subject matter into groups and sub-groups, 
from each of which the Agents of America and Germany prepared and pre- 
sented to the Commission typical cases. In deciding these the Commission 
has laid down principles and rules in the nature of declaratory judgments to 
be applied in the disposition of all claims of the class represented by these 
typical cases. All of the three members of the Commission participate in the 
group decisions, in most of which there is no dissent. The rest of the cases 
belonging to the group in question are then, in conformity with the Commis- 
sion’s decision, prepared by the Agents, eliminating all questions which have 
been disposed of by such decision, and presented to the Commission for de- 
termination. This course, obviously, greatly simplifies the work of the 
Agents and makes it possible for them to present most of the claims on agreed 
statements of facts to which the Commission can readily apply the rules and 
principles already announced and render its final decision. 

At the threshold of the consideration of each group of typical claims 
presented is the question of jurisdiction, which necessarily the Commission 
must determine preliminarily to fixing the amount of Germany’s obligations, 
if any, in each case. Should the Commission decide that a claim does not 
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fall within the terms of the treaty it is dismissed for lack of jurisdiction, but 
if it does fall within the terms of the treaty, then the Commission prescribes 
the measure of damages to be applied to the facts in each case of the group to 
which the typical cases belong. 

Where no applicable provisions are found in the treaty, the Commission 
in determining the measure of damages applies: international conventions, 
whether general or particular, establishing rules expressly recognized by the 
United States and Germany; international custom as evidence of a general 
practice accepted as law; rules of law common to the United States and Ger- 
many established by either statutes or judicial decisions; the general princi- 
ples of law recognized by civilized nations; judicial decisions and the teach- 
ings of the most highly qualified publicists of all nations as subsidiary means 
for the determination of rules of law; but the Commission is not bound by any 
particular code or rules of law, but is guided by justice, equity and good faith. 

The ultimate aim is to provide full and adequate compensation for 
losses actually suffered and falling within the terms of the treaty, free from 
any penalty, whatever its form. The processes by which this end is reached 
in international law are obviously identical in principle with those obtaining 
in municipal law. The Commission’s duty is to apply such processes as 
have been accepted as law by international custom or recognized by munici- 
pal judicial decisions, to the particular conditions obtaining in a group of 
cases in such manner as to do justice. 

Obviously this procedure meets every requirement of an orderly judicial 
ascertainment and adjudication of all claims presented to the tribunal, fully 
disclosing the reasons for all decisions made, and at the same time will enable 
the Commission to complete its task with reasonable expedition and at a 
comparatively early date to render its final judgment in this case of the 
United States against Germany, based on more than 12,000 counts. 

Viewed from every standpoint, the importance of speedily concluding 
this task is apparent. The most effective way of furthering the cause of in- 
ternational arbitration is to make it work. The most effective way to make 
it work is for all of us to work at it unrelentingly. On behalf of the Commis- 
sion I bespeak the coéperation of all who have clients with claims pending 
before it. 

And when this task is done, is it too much to hope that nations may be 
further encouraged to resort to such arbitration; and also, to strike a personal 
note, that even with respect to such of you as have claims pending before the 
Commission, I may still be privileged to call you friends? 


The ToasTMASTER. Will you permit me to take myself out of the privi- 
leged position you have accorded me tonight and to resume official capacity 
long enough to express my sense of obligation to the host of voluntary as- 
sistants who are endeavoring to enable me to discharge my duties. My 
correspondence is burdened with such efforts. Countless organizations 








166 


throughout the country are devoting themselves to a study of our foreign 
affairs and we are constantly made aware of the fact that there are many who 
by reason of their travels and personal experiences have obtained intimate 
knowledge of every problem that is presented, and are much better able to 
deal with it than those who are entrusted with official obligation. 

I have mentioned those who travel. I should say that all America goes 
abroad; at least I may say confidentially, not to have the point taken advan- 
tage of, that I have enough letters to sign every day to convince me that a 
large part of the country is going abroad. They come back burdened with 
important information. They may go out in ballast, but they come back 
fully laden. 

But there are travelers and travelers, and there are some who stay long 
enough to form opinions entitled to great weight and whose information and 
advice are of the utmost importance to the Department of State. We are 
fortunate in having with us one of these returned travelers, one of our dis- 
tinguished citizens, who knows whereof he speaks, who has favored me from 
time to time with the results of his long experience in that part of the world, 
Russia, to which we turn with the deepest interest in the welfare of the peo- 
ple, with the most earnest hope that institutions will be developed that will 
permit of the resumption of normal intercourse upon a sound basis. 

Let me introduce to you Father Edmund A. Walsh, recently head of the 
Pontifical Relief Commission to Russia. 


ApprReEss oF Rev. Epmunp A. Wats3, S. J., 


Georgetown University; Late Pontifical Relief Envoy to Russia 


Mr. Toastmaster, members of the American Society of International 
Law, ladies and gentlemen: 


I 


Something over five years ago it was my privilege to codperate in the 
foundation of a new department which Georgetown University was then 
dedicating in a special manner to human betterment. Born in an hour after 
the Great War that enriched it with a heritage of dearly-bought lessons, the 
School of Foreign Service was designed for the teaching of true citizenship, 
the inculcation of pure patriotism and for intelligent service in the cause of 
world peace through education. In the natural course of events the supreme 
trust of interpreting to our students the spirit and genius of America as 
manifested in her traditional concept of the sanctity and practice of inter- 
national law was confided, at least indirectly, to the American Society of 
International Law, in the person of its distinguished and scholarly Secretary, 
Dr. James Brown Scott, as in a concrete personality which embodied to a 
notable degree the theories and practices that make for the reign of law and 
safeguard the blessings of peace among the nations of the earth. 
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And I know that this particular assemblage needs no assurance that 
each revolving year has amply demonstrated and confirmed the wisdom of 
that selection. 

Four years later, gentlemen—one year ago—lI stood on a hill just 
outside the city of Moscow and gazed down upon that gorgeous spectacle of 
oriental splendor, over which a slight mist had fallen, dimming somewhat its 
needle-like spires, its roofs of blue and green and red, its ancient turrets, 
gilded domes, and slender minarets. The eminence on which I stood is 
called by the Russians “Sparrow Hill,’”’ and is the same spot where Napoleon 
stood in 1812, watching, in sullen silence, the rolling sea of fire that consumed 
Moscow, and with Moscow his own hopes, his dreams of empire, and his 
future. It was Easter morning, 1923, that I stood there, having gone out 
from the disturbed city to that clearer air in an endeavor to forget, for one 
brief hour, the sombre tragedy of the previous Holy Week and a never-to-be 
forgotten Good Friday, for it was the week of last year when the entire 
Christian world had turned, in righteous indignation, towards Moscow in a 
generous, consolidated attempt to save the lives of ministers of the Christian 
religion condemned to death for constancy in their faith. 

In the centre of that vast city, on the banks of the winding Moscow 
River, surrounded by high walls and battlements, rose the Kremlin, the 
pride of ancient Muscovy, now the citadel of Bolshevism. Piercing through 
the mists above it hung the red flag, the emblem of that world-state which 
the Soviet leaders still hope to erect on the ruins of western civilization 
through revolution, employing class-hatred, the confiscation of private 
property, the extermination of a large class of society, the proscription of 
religion and the banishment of the very idea of a Supreme Being. As I 
gazed upon this stronghold of the most radical school of thought that has 
ever come upon the stage of human affairs, there seemed to rise before my 
eyes another city beautiful and another river called Potomac that winds 
majestic to the sea, on whose banks sits enthroned that classic structure 
beneath whose ample dome have met and still meet in debate and judgment 
the framers and the guardians of American liberties. With the Kremlin 
thus outlined actually before me and with the Capitol at Washington not 
less clearly defined in the mind’s eye through many years of contemplation 
of its beauty, there rose instinctively to the lips the refrain from Kipling, to 
which Dr. Goodnow has referred this evening, if ever ‘‘the twain shall 
meet.” 


II 


If there is to be eventually that intercourse and reciprocal friendship 
which, generally speaking are always desirable between governments con- 
trolling populations and territories as extensive and important as those 
of the United States and Russia, respectively, clearly it can only come from 
mutual understanding and respect. From considerable personal experience 
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in Soviet Russia and after extended observation of Bolshevism in action, 
I realize what a difficult process that must be for freemen who have never 
known slavery, nor the abuses and revolutionary provocations incident to 
the domination through centuries of a feudal nobility. That is probably one 
reason why the great mass of the American people have neither sympathy 
with the radical aims of Bolshevism nor aught but reprobation for the in- 
human excesses, often degenerating into a frenzied Satanism, that were com- 
mitted during the revolutionary period. Born of a revolution itself, the 
American people yields to no nation in understanding and love of freedom, 
but freedom achieved without brutal and unnecessary slaughter of the de- 
fenceless and maintained without terrorism, because founded on the broad 
basis of the common will, freely expressed. 

But with the passing of time such repulsive memories will doubtless 
become less vivid, leaving, I think, a distinct obligation on those learned in 
the law to make clear to our own people, as well as to the Soviet Government, 
the distinctly juridical obstacles that still prevent our following in the 
footsteps of certain major European Powers with respect to Soviet Russia. 


Ill 


The ideal presentation of the problem should be dispassionate, neither 
pro-Bolshevik nor anti-Bolshevik. It should be American! And being 
American, it must of necessity seek its preambles and its postulates in purely 
American sources, standing fairly and squarely on the Declaration of Inde- 
pendence, the Constitution of the United States, the decisions of the Supreme 
Court and the traditional policy of the Federal Government in the recogni- 
tion of newly-constituted states. 

This objective, purely American attitude, becomes mandatory when one 
appraises the average arguments for recognition that we are receiving in 
growing numbers through the mail and otherwise. They show too often a 
dangerous confusion of issues, or better, a substitution of non-essentials for 
essentials. For minds untrained in analysis, it is becoming increasingly 
difficult to distinguish between basic principles of a sound political science 
and certain superficial considerations of a purely business and commercial 
character. It is absolutely beside the mark for those entrusted with the 
destinies of the American commonwealth to be bombarded with evidence, 
either from the floor of Congress or from the lecture piatform, purporting to 
establish the great trade possibilities in Russia, or the practical failure of 
Communism, or the new economic policy, or the attempts to establish a 
public school system, or balance the budget and stabilize the currency! 
I am fully aware, as Mr. Alfred Dennis remarks in his new book on Soviet 
Foreign Relations, that politics and economics are but two sides of the same 
coin; but I believe it a bounden duty to repeat, and keep on repeating, that 
these particular signs of a return to right reason still leave the depths of the 
Russian problem untouched. I can well conceive a state in which none of 
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these indications of peace and civilization existed and which could, neverthe- 
less, merit de jure recognition. And, vice versa, can we not all conceive a 
state in which all known evidences of material progress flourished, but 
which could not be recognized with honor by the United States? 

An entirely new set of conditions in the economic, political, social and 
legal domains has been created by the Soviet Government—not by the 
United States,—which render the old criteria of recognition entirely in- 
adequate. Hitherto the existence and inviolability of the natural law and 
the law of nations were among the preambles ordinarily assumed and 
reverently acknowledged by the Power seeking recognition, so that the 
Power according recognition has been enabled to confine its inquiries to the 
political question of legitimacy,— or to the de facto possession of the organs of 
government, according to the traditional recognition policy of the recogniz- 
ing state. But in the present case we have the strange anomaly of a 
government seeking, officially, admission into the consortium of civilized 
nations and at the same time proclaiming publicly that not only does it 
repudiate the accepted usages that have made organized society possible 
among men, but that it intends to destroy the entire fabric of existing society, 
displacing all our cherished institutions, art, culture, laws, and the Constitu- 
tion itself, in order to reconstruct all things on a socialistic basis! The force 
of international and municipal law is scorned as a bourgeois creation, and 
evident truths of the natural law are swept into the discard in a deification of 
Karl Marx and Nikolai Lenine. 

It would be superfluous to prove these assertions, as the Bolsheviks will, 
I think, admit them all and agree that I have not overstated their aims; and 
we who have lived among them, not twenty days but twenty months, have 
heard this programme reiterated with amazing similarity of phraseology 
from Petrograd and Moscow to the smallest hamlet in the Crimea and the 
Kuban; and from the Polish frontier to the Ural mountains. 

Then, too, there is the confirmation furnished by the new Soviet Consti- 
tution which, obviously, will be accepted as the authentic expression of 
Soviet ideals. A close study of this remarkable document will, I believe, 
justify my contention that in the case of Soviet Russia the old landmarks 
have disappeared and can no longer serve us in our recognition policy. 
Hitherto the United States recognized a definite geographic and political 
entity known as Latvia, as Lithuania, as Poland, as Esthonia, as Czecho- 
slovakia, as Greece, or Mexico, and so following. The recognizing govern- 
ment knew precisely the territorial boundaries of the new state and recognized 
the existing government as the de jure ruler of a given territory. The con- 
stitutions of these countries claimed no jurisdiction either actual or potential 
beyond their own territorial frontiers or colonial possessions, if any such 
existed. 

But by the adoption of the new Soviet Constitution on July 6, 1923, a 
new state was proclaimed and a situation created which, in my opinion, 
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materially alters the entire problem. The United States Government is now 
expected to recognize, not Russia, which no longer exists as a treaty-making 
Power, but a Union of Socialist Soviet Republics of the World. Four 
states have already joined this union, viz., (1) the Russian Socialist Federated 
Soviet Republic, (2) the Ukrainian Socialist Soviet Republic, (3) The White 
Russian Socialist Soviet Republic and (4) the Transcaucasian Socialist Soviet 
Federated Republic, the latter comprising the three contiguous regions of 
Azerbaijan, Armenia and Georgia. This union, as described by its founders, 
is intended to embrace, eventually, the entire known world, every other 
country, including America, being invited to join as a constituent state, and 
whenever the invitation is refused the recalcitrant country is to be forced 
into the union by revolutionary uprisings. Section I of the new Constitution 
clearly divides the world into two camps, that of ‘‘Capitalism”’ and that of 
“Socialism,”’ while its closing paragraph declares that the union of the four 
republics therein mentioned is the first decisive step “towards the union of the 
totlers of all countries into one World Soviet Socialist Republic.” 

This achievement is hailed not as an isolated, historic fact, but as a stage 
in the accomplishment of a definite policy. To visualize this progression, 
the previous seal of Soviet Russia, adopted after the revolution of November, 
1917, has been modified and Article 70 of the new Constitution provides for 
the new insignia which we began to notice in Moscow in the summer of 1923. 
It consists of a sickle and a hammer mounted on a terrestrial globe on which 
the two hemispheres are visible with a certain number of the countries 
depicted in red, the implication being that the redness is to envelope all the 
others in duetime. The whole is surrounded by sheaves of grain bearing the 
inscription in six languages: ‘‘ Proletarians of all countries, unite.’’ Article 72 
provides that the capital city of this World Union shall be the city of Moscow. 

What the United States Government is asked, therefore, to recognize, 
with all the implications and obligations of recognition, is, not Russia, but 
an idea, a new political science, a new theory of government which, because of 
its unique character and potential universality, is diametrically and mili- 
tantly opposed to the Constitution of the United States. 

I submit, gentlemen, that there is no moot question here of alleged 
propaganda against American institutions by the Third International, by 
the Communist Party or by certain private individuals, but an open avowal 
in judicial language by the Soviet Government of its firm determination to 
create a Socialist League of Nations to which all countries and peoples must 
one day submit, not in theory only, but in fact and practice. The interna- 
tional scope of the programme and the nature of the ultimate goal are the 
elements which differentiate the present recognition problem from all others 
which have preceded it. Nor can this aspect be disregarded or lightly dis- 
missed on the ground that it is obviously fantastic, impossible of achieve- 
ment and probably intended for “domestic consumption” among the more 
radical Communists inside Russia. In international relations full credence 
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must be accorded to official documents, notably to constitutions which 


embody the organic law and describe the internal structure of sovereign 
states. 


IV 


But even if assurance is given, and the promise fulfilled, that no such 
subversive propaganda will be conducted on American territory, there still 
remain those very practical problems which confronted us in the distribution 
of huge quantities of relief supplies in Russia, 7.e., in conducting an operation 
which involved all the technicalities and physical apparatus of a great 
importing and distributing business. For, as the Honorable Secretary of 
State has more than once explained to visiting delegations which urged 
recognition of Soviet Russia, no government can forget or renounce its 
obligations to its own nationals resident on foreign territory. The fate, and 
rights, and protection of such nationals are among the first preoccupations 
of every State Department or Foreign Office. Disclaiming, consequently, 
any attempt or right to dictate the internal policy of another sovereign 
state, the American Government has correctly pointed out that recogni- 
tion means intercourse, and business intercourse with Russians on Russian 
territory must be conducted in accordance with Soviet law. The American 
merchant or manufacturer, professional man or clergyman who elects 
Russia as the field of his endeavors must be prepared to receive the same 
legal status accorded to Russian citizens of his class, as was clearly communi- 
cated to me personally by the Soviet Government on the cancellation of all 
special relief agreements last August. This involves under the present 
legislation, if I am not greatly mistaken, the following disabilities: 


(1) He can never become an enfranchised citizen, if his business re- 
quires him to have a few men working for him. 

(2) If he owned property previously, he finds it on his return arbi- 
trarily confiscated by the government without the slightest proc- 
ess of law or thought of compensation. 

(3) He cannot acquire property. 

(4) In the development of such business enterprises as he may be per- 
mitted to undertake, he must admit the state as a partner who 
practically determines business policy and takes a substantial 
share of the profits, if any, and who retains and exercises the 
right to dissolve businesses when, where and as it shall please a 
small group of men unknown to the investor. 

(5) Should a dispute arise, his word avails practically nothing in the 
courts against the testimony of a member of the Communist 
party. 

(6) He is obliged under the Labor Code to agree that his business shall, 
to all intents and purposes, be conducted and controlled by a 
committee of workmen acting in the interests of the Russian 
Labor Unions. Foreign trade is the exclusive monopoly of the 
state. 
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(7) Children are considered the property of the state. If left in the 
the parents’ custody for the moment it is only because the state 
is not yet prepared to accommodate in its public asylums such a 
large number of state wards. But the principle of practical 
state ownership of the child was reaffirmed by the Soviet 
Department of Justice in its official bulletin in September, 1923, 
and in the government organ Izvestia on September 16, 1923. 

(8) He shall not provide for his children any education except that 
prepared for the extension of the Communist idea by Lunachar- 
sky, Radek, Bukharin, or other authorized exponents of revolu- 
tionary philosophy. 

(9) Should he attempt to provide religious instruction for his children 
under 18 years of age, he commits a crime punishable by one year 
of imprisonment. But should the Central Executive Committee 
so decree, this correctional penalty can be commuted into the 
supreme penalty of death. 


(10) He is also liable to be shot if, for example, he contributes some 
notable help to his own country, even in time of peace. For 
what else do these words mean in Article 57 of the Criminal Code: 


‘* Any support given to those sections of the international bour- 
geoisie which do not allow equal rights to the Communist 
system of ownership . . . are likewise to be considered 
counter-revolutionary acts.” 


(All counter-revolutionary acts are punishable with death.) 


In fact, in all his dealings with Soviet justice, which is admittedly class 
justice, the American taking up residence in Russia must never overlook the 
fact that his life, as well as his property, is to all intents and purposes at the 
disposal of the Central Executive Committee, which claims such power under 
Article I of the Civil Code, from Articles 33 and 57 of the Criminal Code, and 
in virtue of the “Special Regulations for the Judiciary”’ proposed by Acting 
Commissar of Justice Krilenko and accepted by the Central Executive 
Committee on October 23, 1922. Among these regulations you will find the 
following significant words: “If a sentence does not correspond with the 
spirit of Bolshevik legislation, it can always be cancelled.”’ (This means 
cancelled by the Central Executive Committee.) 

This dictatorial power of life and death through party control of the 
judiciary was later affirmed and formally incorporated in Articles 20 and 43 
of the new Constitution of December, 1922. And as the Central Executive 
Committee is bound by Section I of the Constitution, as well as by the 
general ideology of Bolshevism, to render decisions, not in accordance with 
the objective merits of a given case, but in sympathy with the social, eco- 
nomic, and political purposes of Bolshevism,—which need no definition 
here,—I believe it to be a valid conclusion that Soviet jurisprudence under 
which a national of the United States would have to live in Russia at present 
is a complete barrier to normal international relations. 

Nay more. These rights which Soviet legislation denies to large groups 
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of its own citizens and a fortiori to foreigners, we hold to be inalienable, 
flowing from nature itself, consequent on our physiological structure and the 
capacity of our intellectual faculties for ulterior development, and con- 
stituting, as they do, the necessary means for fulfilling our social instincts 
and achieving both our natural and supernatural destiny. No American 
legislature, no executive, no administration which has taken oath to support 
the Constitution and perpetuate the principles of the Declaration of Inde- 
pendence can consider them as falling within the zone of negotiable issues. 

And God forbid that the pernicious theory touching the nature of 
human rights and duties recently developed by a distinguished professor 
of law in the law journal of his own, a great university, may ever become the 
prevailing doctrine in law schools of this country. This article, which we 
must reasonably suppose to represent instruction given in the classroom, 
sneers at the Declaration of Independence, belittles the juristic basis of that 
document and relegates to the limbo of outworn superstitions all belief in 
such things as inalienable rights and that natural law for the defence of 
which the founding fathers pledged their lives, their fortunes, and their 
sacred honor! If a state can abolish these rights in the manner defended 
by the writer, then all your efforts, gentlemen, to establish peace and justice 
through an equitable interpretation of the law of nations are vain; all our 
efforts to entice men to a higher level of public and private morality are 
doomed to failure; courts of equity are futile, and we may expect to see men 
and nations descend with dizzy speed to the level of beasts. This attack on 
the foundations of our American institutions as laid by Washington and 
Jefferson, and sustained in practical rulings from the bench by every great 
Chief Justice from John Marshall to Edward Douglas White, will be a 
welcome contribution for the enemies of Christianity and the foes of Ameri- 
can democracy. 


¥ 


We have seen thus far some of the disabilities weighing on the American 
citizen resident on Soviet territory. Let us consider for a moment the legal 
status of the Russian citizen who emigrates to the United States and begins 
life under American institutions. If I interpret the genius of our laws 
aright, he falls heir to a rich heritage of human liberties, a legacy sealed and 
consecrated by torrents of patriotic blood that flowed freely in their defence 
from Bunker Hill to Chateau Thierry and St. Mihiel. He may in due time 
acquire citizenship with its rights and protections; he may acquire property 
which will not be confiscated without due process and just compensation; his 
person is protected by habeas corpus; in courts of justice full credence is 
given to his testimony, irrespective of party affiliations; he may conduct his 
business without undue interference from the state; his family life and his 
children are sacredly respected by a government which reverences the 
natural law and acknowledges the inherent right of parents to educate their 
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children. The clear conceptions and the unequivocal expression of the 
limitations of sovereignty enunciated in the Declaration of Independence 
and our Federal Constitution are but other ways of affirming that before the 
state made us citizens God made us men! To protect that manhood and 
secure its inherent rights governments are instituted among men, men are 
not instituted by governments, and these inherent rights can not be “ex- 
tinguished” by any fiat of civil society. Finally, the Russian emigrant, in 
common with all law-abiding citizens of the land, is accorded full religious 
liberty, with its necessary corollaries, freedom of speech, of the press and of 
assembly and petition. 

And all this, while his competitor, the American merchant in Russia, is 
bound hand and foot by a network of discriminatory legislation! 

With malice, therefore, towards none, with charity for all men, and with 
a great desire to assist in binding up the wounds of the Russian people, I 
still feel_—and I believe, Mr. Toastmaster, that such is the mature judgment 
of a large body of American citizens whose patriotism I defy any man to 
challenge,—that no rapprochement is possible until the Soviet Government of 
its own initiative introduces such reasonable modifications into its customary 
procedure as will enable American statesmanship to respond to invitations 
for recognition while remaining true to its sworn domestic obligations, as well 
as to its known and demonstrated sentiments of friendship for the Russian 
people. There is no question of our withholding recognition from the 
Russian people. States do not recognize peoples; they recognize govern- 
ments. Our recognition of the Russian people during their mortal agony, 
when nature sickened and every gale brought death, is written deep, in- 
effaceably deep, in their hearts, and must ever remain one of the brightest 
pages in the history of our international relations. 


VI 


On November 7, 1922, I heard Leon Trotzky address an army of over 
50,000 Red soldiers in Red Square before the Kremlin. Infantry, cavalry, 
machine guns, tanks, airplanes, all the pomp and appurtenance of war was 
there. As these well-fed and warmly clothed legionaries swept past the 
reviewing stand, answering the salute of their commander-in-chief with the 
thundering strains of the “Internationale,” the hymn of the revolution, I 
could not refrain from picturing another scene, another review, taking place 
out on the desolate, freezing steppes beyond, from which I had just returned 
after organizing feeding-stations for the 160,00 starving Russians whom the 
Catholic Relief Mission had undertaken to save from starvation. There 
Death had drawn up his cohorts, with gaunt Famine in the van, supported by 
cruel, bitter cold and flanked by typhus, typhoid and asiatic cholera. 

When Trotzky finished his speech, various Communist delegates 
from other parts of the world arose and prophesied the coming revolution 
and the erection of a Bolshevik state in their respective countries. There 
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were American communists in Moscow those days, too, bringing the same 
message, speaking with, what they maintained, was the “‘ voice of America.”’ 

At that moment, and all through the preceding and suceeding winter, 
out on the snow-swept steppes and on the banks of the frozen Volga, a thin 
line of two hundred Americans were battling knee-deep in snow and ice to 
snatch eleven million Russians from the jaws of death. It was my privilege, 
gentlemen, and an honor, the memory of which I shall forever treasure, to 
have been permitted to work shoulder to shoulder with this devoted band, 
the members of Mr. Hoover’s American Relief Administration, as they 
grappled with famine. For twenty months I shared their hardships in 
many corners of Russia and stood by their own bedsides when, falling under 
the load, enough to weigh a giant down, they struggled for their own lives 
against typhus, typhoid and pneumonia. I think I may, consequently, 
without presumption, claim to know something of the voice of America to 
the Russian people. And it is not the voice of the agitator counselling 
class-hatred, bitter fratricidal strife and bloody revolution, but the voice 
that spoke for nearly two years to the starving peasants of the Volga, 
whispering of food from over the sea, interjecting words of hope and friend- 
ship and encouragement ,—the voice of mercy and true international service. 
And I make bold to hope that the same generous, helpful service may again 
be offered for the economic rehabilitation of Russia, but it must be a service 
based on mutual trust and codperation under law, for where laws ends, 
chaos and tyranny begin. 


The ToastMasTeR. May I express to those here who have honored us 
with their presence and delighted us with their humor and instructed us with 
the information that they have brought and the lessons that they have 
taught, our sincere appreciation. And now to the privileged group of inter- 
national lawyers, who go forth from this gathering, I give my cordial God- 
speed. They go to fields of limitless opportunity where little has been 
settled and where almost everything remains to be done, the apostles of inter- 
national peace. 








MINUTES OF THE MEETING OF THE EXECUTIVE COUNCIL 
Friday, April 25, 1924 


Pursuant to call, the Executive Council of the American Society of 
International Law met at No. 2 Jackson Place, Washington, D. C., at 
2.30 o’clock P.M. 

In the absence of the Chairman, the Honorable George Gray, one of the 
Vice-Presidents, was elected to preside. 

The Secretary called the roll, and the following were present: 


Chandler P. Anderson Charles Cheney Hyde 
Philip Marshall Brown Harry Pratt Judson 
Charles Henry Butler Howard Thayer Kingsbury 
Edwin D. Dickinson Arthur K. Kuhn 

Edward C. Eliot Fred K. Nielsen 

Charles G. Fenwick William L. Rodgers 
George Gray James Brown Scott 
Charles Noble Gregory Kathryn Sellers 

William I. Hull Ellery C. Stowell 


Thomas Raeburn White 


Mr. George A. Finch, Assistant Secretary, was also in attendance. 

Letters of regret at their inability to be present were received from 
Messrs. Frederic R. Coudert, John Foster Dulles, Harry A. Garfield, Amos 
S. Hershey, Everett P. Wheeler, and George G. Wilson. Mr. Wheeler’s 
letter stated that owing to his inability to attend the meetings of the Council, 
he tendered his resignation. 

The Secretary read the notice of the meeting. 

The minutes of the meetings of April 26 and 28, 1923, were approved as 
printed in the Proceedings of the Society, and their reading was dispensed 
with. 

The Treasurer submitted the following report, accompanied by a report 
of F. W. Lafrentz & Co.,! upon their audit of the Society’s accounts for the 
period May 16, 1922, to December 31, 1923: 


WasuincrTon, D.C., April 25, 1924. 
To THE EXEcUTIVE CoUNCIL 


OF THE AMERICAN SOCIETY OF INTERNATIONAL Law. 
Gentlemen: 


I have the honor to submit, appended hereto, the Treasurer’s report for the year ended 
December 31, 1923. I also transmit herewith the report of F. W. Lafrentz & Co., 


1 Printed, post, pp. 193-6. 
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formerly the American Audit Co., upon their audit of the Society’s accounts for the period 
May 16, 1922 to December 31, 1922, and for the full calendar year 1923. 

The Principal Account, which contains the uninvested receipts from life membership 
fees again shows an increase of $100 over the previous year, due to the addition of a life 
member on March 7, 1923. 

The Income Account, which includes the receipts from all other sources, amounted on 
December 31, 1923, to $18,426.49, from which disbursements were made during the year 
amounting to $16,052.35, leaving a balance of $2,374.14. Of this balance, however, the sum 
of $2,060 is carried in the special fund received from the Rockefeller Foundation for sub- 
scriptions to the Treaty Series of the League of Nations now being distributed by the Society 
pursuant to the action taken at the last annual meeting. The actual balance in the Society’s 
ordinary receipts after defraying all expenditures amounted, therefore, on December 31, 
1923, to $314.14. 

Comparing the cash balance on hand December 31, 1923, with the balance on December 
31, 1922, amounting to $943.07, shows an apparent decrease in revenue amounting to 
$628.93; but it should be pointed out that the figures for the year 1922 contain large ac- 
cumulations of cash balances brought forward from the previous year’s receipts against which 
bills of considerable amount for the previous year’s expenses were chargeable. The 
revenues for the year 1922 were further augmented by certain special receipts which were 
not received in the year 1923. For example, in 1922, $2,500 was received from the maturing 
of United States Treasury certificates, and $704.44 was received from the Spanish edition 
of the Journal which has now been discontinued. 

During the year 1923 all of the Society’s investments have been kept intact and all 
expenses have been paid on a cash basis from the ordinary current revenues, leaving a small 
credit balance on hand at the end of the year. 

Counting only the ordinary revenues of the Society, namely, the receipts from member- 
ship dues, subscriptions, foreign postage, sales of Proceedings and back numbers, and interest 
on investments and deposits, the total for the year 1922 was $10,973.99 against $11,748 77 
in 1923, an increase of $774.78. 

The disbursements for the year 1923 amounted to $16,052.35 as against $17,300.37 for 
the year 1922, a decrease of $1,248.02; but because of the settlement of certain 1921 bills in 
1922, as above pointed out, it is not practicable to make an exact comparison of the ex- 
penses of 1922 with those of 1923 except by a detailed analysis of the figures. Now that the 
Society’s accounts are kept on a strictly cash basis by fiscal years, it will be feasible in future 
years easily to make an exact comparison of both receipts and disbursements. 

In conclusion, it is gratifying to note that at the end of the year 1923 the unpaid dues 
and subscriptions amounted to only $263.65, and that there were no unpaid bills. The great 
debt of both the Society and the Treasurer to Mr. George A. Finch, the Assistant Treasurer, 
for his valued services as such is cordially acknowledged. 


Respectfully submitted, 
CuarRLES CHENEY Hype, 
Treasurer. 








178 


TREASURER’S REPORT 
January 1 to December 31, 1923 
PRINCIPAL ACCOUNT 


January 1, 1923. Balance on deposit in Union Trust Co....... 
March 7, 1923. One life membership...................... 
December 31, 1923. Balance on deposit in Union Trust Co....... 


INCOME ACCOUNT 


RECEIPTS 
Bade Dues: 
Were Nees Cackbnak ha valance ROauace eee $115.00 
1923 etal pig ae MO Sa Sa Ae onal ree Kea ce ESET 5,004.91 
ERE ere te eerie ie ae nae 247.5 
io tions: 
es ate (elares al acai @ abseoiid aia’ ir wiasecateas ovine Aaa $1,854.75 
1924 arp ae as gr ior edi asa: & eile! via ooana a giarasae oe ereacece eaten 1,947.75 
Ri oiedwedees ceuvansdcecwtdocseweees 
Proceedings 
NG id a ws aurhca ciao i.oe'a'p ho Sac ena eae $53.70 
Ge CRKASe hed nie Acne bo es ea betow EN eas 632. 
RRR Si ee perenne yore eek One ae 14.1 
Back Numbers 
ED aoa chad eka 6b) dads wala siewamamins eeewens $996 .08 
DIN sais cecciewsiowsscaingueewtcanewalcdsloans 80. 
MII IEE oo. ov oe cteccticcccccdacersvccesia 
Interest: 
ice a wicibvindionie beneteincewees $318.75 
Gentral SE rere 150.00 
le 
"Galen MTN 5 0s) o'c noo: oe GA abe dew aes 25 .00 
Riggs National Bank...................... 57.70 
Banquet ont Syaplap A Oe nt Cer 
Sport fund for Treaty Series: 
League of Nations. ...............sceecssceees $5,000 .00 
ER oiia Coe texcciss saat ceawuereesens 
Bank balances, January 1, 1923: 
Riggs National ee $933 .07 
re ere 10.00 
Total of Principal and Income Accounts....................-05. 
DISBURSEMENTS 
Salaries: 
Secretary, Board of Editors and Business Manager $1,500.00 
MNEEL  Uiaols vababenddachawrensusandss tes 1,412.50 
Es idicice bac naiteenenenerwahadaces tees 300.00 


17,483 .42 


$3,212.50 


18,426.49 


$19,321.35 








Journal: 
I cea su wane ode dhe pivnkioa ee ae wge $149.42 
eo og = aos a aapsteres Wage aah ain eas 6,473 .57 
NT alae 6 aims iolave'wl ch mie ote ora e ela eeaiae 310.51 
PRIN ooo gests 9l nd o'Rsio sora soos a ees 18.00 
—— $6,951.50 
Back numbers of Journal purchased................- 482.14 
Annual Meeting: 
ee ree $118.75 
I ces. 51 0 bier y oreiereuiecd orcas wrivehansineniees 99.30 
| AMS EERE RS eer ony Rc ee ote ee 790 .00 
———_ 1,008.05 
Proceedings: 
I oa 8 Gis ccarcine = oureiory Ageia wae Aine $3.27 
NI oo a core as5' sr creer k Oa pre 9 45 08 oe ea ieee 1,115.27 
sol tata hi Ss piatt cedars aoe y ieee NG 69.73 
————_ 1,188 .27 
Analytical Tndox, mailing. ...5 0... cecccceeeccesss 42 
General expenses: 
BERET GI DOTUORD .. < 5.oasis cn sisiicin ce cadens eews $89 .07 
- ae Be I Re re ne el OR 5.42 
ee IONE on ios vc ciscivticcnsictnesantecos 28.11 
RE rhe ciate Sto sic: e an aeemiansinoaiieeoets 35.30 
A coin oes a Sac oe One He SERS DER aTEAIIE 58.75 
art ielvxa ta sco. acide ditch cies caneeees 17.00 
rr nee ee rr ree eer 35.52 
—_————_ 269.17 
Subscriptions to Treaty Series: 
I NIU 55.55 Gio, 02 Xb wi acatolc mimo ebn on erwghe tasetan orks 2,940.00 
CN I 5055.5 aided an Carnal eiaia wale btwlarar eer ere eerention s 
Excess of receipts over disbursements. ...............e0ese cece 
ASSETS 
Investments: 
5 Central Pacific 4 per cent first mortgage bonds (cost price)........... 
5 U.S. Third Liberty Loan 4} per cent bonds of 1928 (cost price)...... 
Cash: 
Union Trust Co. (Principal Account)..................006. $894.86 
Union Trust Co. (Income Account)...................00005 25.00 
Riggs National Bank (Income Account)................... 279.14 
Riggs National Bank (Treaty Series, League of Nations)..... 2,060.00 
RAIS ASP acid ane rea aie ns Ae each CR Gy are 10.00 
Accounts Receivable: 
I oie 5 555)5's gral Reise ain pine apart ak ane sta T ee $120.00 
MII si. 5656s aw Slee sicbiwinna eee elosenuieea aes 143.65 
LIABILITIES 
PN i ait cinerea is ws dan ioe Soo Sa RRR a aOR None 
1924 Membership dues paid in 1923....................05. $247.51 
1924 Subscription fees paid in 1923....................... 1,947.75 
1924 Sressulines oe ae ere 14.10 
Balance of Treaty Series, League of Nations, fund.......... 2,060.00 
Excess of Assets over Liabilitios... . 2... .ccscccccccscccccscss 
Respectfully submitted, 


$16,052.35 


$3,269 .00 


$2,405.14 
.00 


3,269 .00 


263 .65 


$10,937 .79 


4,269 .36 
$6,668 . 43 


Cuar.es Cuenry Hype, 


April 25, 1924. 


Treasurer. 
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The Treasurer’s report was read, approved and ordered to be filed. 

It appeared from the auditors’ report that the accounts and funds of the 
Society were in proper condition, and the report was ordered to be filed. 

The Recording and Corresponding Secretaries stated that they had duly 
performed the duties of their offices during the preceding year. 

The Editor-in-Chief of the Journal stated that the Journal had appeared 
regularly and on time each quarter during the preceding year. Dr. Scott 
then informed the Council of his intention to resign the position of Recording 
Secretary of the Society and Editor-in-Chief of the Journal. The demands 
upon his time and energies were so great that he was obliged to be relieved 
of some of them, and he preferred voluntarily to retire from these positions 
before his usefulness for active service might become diminished. He 
expressed the opinion that the younger members of the Society should be 
given the opportunity and encouraged to a larger participation in the con- 
duct of the work and affairs of the Society. A number of members of the 
Council urged Dr. Scott to reconsider his determination, but he replied that 
his decision was irrevocable. Whereupon, Mr. Butler stated that the 
magnitude of what Dr. Scott had done for the Society was too great to put 
into words, and that if he insists upon his resignation—and it is accepted— 
it be accepted solely because he asked the Council to accept it. After 
several further unsuccessful attempts to induce Dr. Scott to withdraw his 
resignation, Mr. Brown moved that for the reasons stated by Mr. Butler, 
the resignation of Dr. Scott from the offices of Recording Secretary of the 
Society and Editor-in-Chief of the Journal, be accepted on condition that 
his name appear as Honorary Editor-in-Chief of the Journal, carrying with 
it no implications of work or responsibility. Dr. Scott stated that he had 
no idea that any of the members would propose the action suggested by 
Mr. Brown, that he did not wish to push the matter to a point which might 
seem to be discourteous on his part, and that inasmuch as it appeared to be 
the desire of the members of the Council, he would gladly consent to be 
carried in the capacity of Honorary Editor-in-Chief of the Journal, with the 
understanding that the title is simply honorary, and that those who perform 
the labors will receive the credit which goes and should go, with the actual 
performance of the duties. 

Whereupon, Mr. Brown’s motion, after being duly seconded, was put 
and unanimously carried. 

It was then moved, seconded and duly carried, that the Chair appoint a 
committee of three members of the Council to draft a suitable expression of 
appreciation of the services that Dr. Scott has rendered to the Society, and 
of its regret that he cannot continue longer to serve as Recording Secretary 
of the Society, and Editor-in-Chief of the Journal, to be presented before the 
Society for adoption at its present meeting. After the adoption of the 
motion, the Chair appointed Messrs. Arthur K. Kuhn, Charles G. Fenwick 
and Harry Pratt Judson to serve as members of the committee.” 


2 The statement is printed anie, p. 148. 
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Dr. Scott then stated that the Honorable Elihu Root was not able to 
be present, for the reason that his long illness had required him to go to 
California; that when he last saw Mr. Root in New York, Mr. Root stated 
that he could no longer continue to serve as President of the Society, and 
Dr. Scott, therefore, in behalf of Mr. Root, laid the latter’s resignation 
before the Council, to date from the election of his successor by the Society 
at its present meeting. Dr. Scott stated that the Society would no doubt 
retain Mr. Root’s good will, and that he would continue to exert in its behalf 
such efforts of an unofficial character as he found his health would permit. 
Dr. Scott, therefore, suggested that Mr. Root be requested to assume the 
title of Honorary President of the Society when he shall have ceased to be its 
active President. Whereupon, it was moved, seconded and duly carried 
that the Council should inform the Committee on Nominations of Mr. 
Root’s desire to withdraw from the Presidency of the Society, and suggest 
to the committee his nomination for the office of Honorary President. It 
was further voted, upon motion duly made and seconded, that a committee 
of three be appointed by the Chair to draft a suitable expression of appre- 
ciation of the services of Mr. Root as President of the Society, and of its 
regret that he can no longer continue to serve in that capacity, to be presented 
to the Society for adoption at its present meeting. As members of 
this committee the Chair appointed Mr. Brown, Mr. Butler and Dr. 
Scott.’ 

The Business Manager called attention to the loss of $500 in the 
publication of the Proceedings in the year 1923, due to the small number of 
members who subscribed for the volume. Mr. Kuhn suggested that more 
subscribers could probably be obtained if the due notices were changed so as 
to require members to exclude the Proceedings from their payments, instead 
of the present method of requiring them to include payment for the volume. 
Mr. Finch suggested that an economy in the cost of publication could be 
accomplished by issuing the Proceedings in paper covers the same as the 
Journal, instead of in the present bound form. Admiral Rodgers thought 
that the deficit in the publication cost might be made up by carrying a small 
amount of advertising. Mr. Brown expressed the view that the separate 
publication of the Proceedings could be dispensed with by publishing in the 
Journal the addresses delivered at the annual meeting, together with the 
minutes of the proceedings. After discussion of these various proposals, 
it was, upon motion duly made and seconded, decided that the Proceedings 
should be published, and that the question whether there should be any 
change in the manner or form of publication should be referred to the 
Executive Committee.* 

Upon motion of Mr. Butler, duly made and seconded, it was ordered 
that a memorial minute relating to the late Associate Justice Day, formerly 

3 The statement is printed, ante, p. 147. 
4 See minutes of the Executive Committee, post, p. 187. 
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a Vice-President of the Society, be prepared and spread upon the records, 
and Mr. Butler was requested to prepare such a minute.® 

The report of the Committee on Selection of Honorary Members was 
the next order of business, but no member of the committee was present. 
Upon motion of Dr. Scott, duly made and seconded, it was voted that three 
members of the Council present at the meeting, be authorized to consider 
candidates for honorary membership in the Society, and make such report 
to the Society at its present meeting as in their judgment may seem appro- 
priate. Messrs. Anderson, Scott and Stowell were thereupon elected 
members of this special committee.® 

The Chairman of the Committee on Increase of Membership being 
absent, the Assistant Secretary reported that the order of the Council 
voted at its meeting on April 26, 1923, directing that each member of the 
Society be requested to send in names of friends who might become mem- 
bers, had been carried out and that ninety-nine new annual members and 
one life member had been added to the rolls during the preceding year. He 
reported also that thirty-two members had resigned, fourteen had died, and 
twenty-four had been dropped for the non-payment of dues, leaving a net 
gain of thirty members for the year. The Assistant Secretary stated that 
the membership now totalled 1,123, and that there were in addition 823 
subscribers to the Journal, making its present circulation 1,946. 

The appointment of a Committee on Nominations to report candidates 
for election by the Society, was the next order of business, and the following 
members were unanimously elected members of the committee, the Secretary, 
upon motion duly made and seconded, casting the single ballot of the 
Council: ; 

William L. Rodgers Howard Thayer Kingsbury 

James W. Garner Edwin D. Dickinson 

William I. Hull 

Under the heading of miscellaneous business, Mr. Kuhn, on behalf of 
the special committee appointed by the Council at its meeting on April 28, 
1923, to consider the amendment of Article VII of the Constitution of the 
Society, proposed the following amendment: 

Resolved, That Article VII of the Constitution of the Society 
relating to resolutions be, and the same is hereby, amended by inserting 
after the first two words of that article the following clauses: ‘‘ Relating 
to the principles of international law or to international relations,” so 
that the article will read as follows: 

“ All resolutions relating to the principles of international law or to 
international relations which shall be offered at any meeting of the 
Society shall, in the discretion of the presiding officer, or on the demand 
of three members, be referred to the appropriate committee or the 
Council, and no vote shall be taken until a report shall have been made 
thereon.” 

5 The minute is printed, ante, p. 147. 
6 Report of the special committee printed, ante, p. 151. 
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After discussion, the proposed amendment was approved by motion 
duly made and seconded, and Mr. Kuhn was authorized to report it to the 
Society for action at the next annual meeting. ‘Mr. Kuhn then stated that 
the Constitution of the Society is now eighteen years old, and was adopted 
at a time when the Society had no background of experience. In view of the 
reference in connection with Dr. Scott’s resignation to a new era in the 
Society’s activities in which it is hoped to enlist a larger participation of the 
younger members with new ideas for extended usefulness of the Society, 
he proposed that a committee be appointed to consider the Constitution of 
the Society and to make suggestions for amendments if any be needed. 
After consideration it was, upon motion duly made and seconded, voted to 
recommend the following resolution to the Society: 

Resolved, That a committee of seven be appointed by the President 
to make a study of the Constitution of the Society with a view to con- 
sider the advisability of amendments thereto for bringing it more into 
line with the experience and needs of the Society after the eighteen 
years of its existence, and that the amendments proposed by it be 
printed in the notice of the next annual meeting as required by the 
amendment clause, for action by the Society at its next annual meeting. 


The time having arrived for the Society to be received by the President 
of the United States at the White House, other miscellaneous business was 
postponed, and the Council at 4.15 o’clock p.m. adjourned to meet im- 
mediately upon the adjournment of the Society on Saturday, April 26, 1924. 


GEORGE Gray, 


Chairman. 
JAMES Brown Scort, 


Recording Secretary. 








MINUTES OF THE EXECUTIVE COUNCIL 
The New Willard Hotel, Washington, D. C., April 26, 1924 


Pursuant to the adjournment taken on April 25, 1924, the Executive 
Council convened at 12.30 o’clock immediately after the adjournment of 
the Society. 

In the absence of the chairman of the Council, Dr. Harry Pratt Judson, 
one of the Vice-Presidents of the Society, was requested to take the chair. 


Present: 
Chandler P. Anderson Manley O. Hudson 
Edwin M. Borchard Harry Pratt Judson 
Charles Henry Butler Howard Thayer Kingsbury 
William C. Dennis William L. Rodgers 
Edwin D. Dickinson James Brown Scott 
Edward C. Eliot Kathryn Sellers 
Charles G. Fenwick Ellery C. Stowell 


Mr. George A. Finch, Assistant Secretary, was also in attendance. 


The first order of business was the election of the Chairman of the 
Executive Council, and Rear Admiral William L. Rodgers was unanimously 
elected, the Secretary, upon motion duly made and seconded, casting the 
unanimous ballot of the Council. 


The following members were likewise elected to the Executive Com- 
mittee for the ensuing year: 


Chandler P. Anderson David Jayne Hill 
Charles Henry Butler James Brown Scott 
Charles Noble Gregory Judge Kathryn Sellers 


George Grafton Wilson 


Upon motion duly made and seconded, George A. Finch was elected 
Recording Secretary to succeed James Brown Scott, whose term of office 
expired. 

The question of assistants for the Recording Secretary, and the choice 
thereof was left to the Recording Secretary. 

Upon motion duly made and seconded, William Cullen Dennis was 
elected Corresponding Secretary in place of Charles Henry Butler, whose 


term of office expired. Whereupon the following resolution was unani- 
mously adopted: 


The Executive Council of the American Society of International 
Law at its meeting on April 26, 1924, desires to express its regret at Mr. 
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Charles Henry Butler’s retirement from the post of Corresponding 
Secretary, which he has held from the organization of the Society on the 
12th day of January, 1906, until the present day. 

It avails itself of this occasion to express formally its appreciation 
of Mr. Butler’s services, not only as Corresponding Secretary, but as a 
member of the Council, of the Executive Committee, and the other 
committees of the Society since its organization, and expresses its great 
pleasure that the services rendered without stint to the Society in all of 
its activities, will be continued by Mr. Butler in his capacity as Vice- 


President of the Society, and as a member of the Executive Council and 
of the Executive Committee. 


Upon motion duly made and seconded, Charles Cheney Hyde was 
re-elected Treasurer. 

Whereupon, the Executive Council considered the composition of the 
Board of Editors of the American Journal of International Law for the 
ensuing year. Of the present members of the Board, the following were, 
upon motion duly made and seconded, reélected: 


Chandler P. Anderson Charles Cheney Hyde 
Philip Marshall Brown George Grafton Wilson 
David Jayne Hill Quincy Wright 


The following additional members were, upon motion duly made and 
seconded, elected members of the Board of Editors for the ensuing year: 


Edwin M. Borchard James W. Garner 
Edwin D. Dickinson Manley O. Hudson 
Charles G. Fenwick Arthur K. Kuhn 


Ellery C. Stowell 


Upon motion duly made and seconded, James Brown Scott was elected 
Honorary Editor-in-Chief of the Journal, and it was decided that, in view 
of the lateness of the hour, the members of the Board might proceed to 
organize. It was further decided that the various committees of the So- 
ciety should be elected by the Executive Committee.2 Whereupon, the 
Council at 1.40 o’clock p.m. adjourned. 

Wiu1aM L. RopGers, 


Chairman. 
JaMES Brown Scott, 


Recording Secretary. 


1 See minutes of the Executive Council of May 22, 1924, post, pp. 189-92. 
2 See minutes of the Executive Committee, May 13, 1924, post, pp. 186-8. 








MINUTES OF THE MEETING OF THE EXECUTIVE COMMITTEE 
May 13, 1924 


Pursuant to the call of the Chairman, the Executive Committee of the 
American Society of International Law met at No. 2 Jackson Place, Wash- 
ington, D. C., on the afternoon of Tuesday, May 13, at 5 o’clock. The 
Chairman, Admiral William L. Rodgers, presided. 

The roll was called, and the following members were present: 


Hon. Charles Evans Hughes Mr. George A. Finch 
Rear Admiral Wm. L. Rodgers Mr. Charles N. Gregory 


Mr. Chandler P. Anderson Dr. David Jayne Hill 
Mr. Charles Henry Butler Mr. Charles Cheney Hyde 
Mr. William C. Dennis Dr. James Brown Scott 


Judge Kathryn Sellers 


The Recording Secretary read the notice of the meeting. 

Dr. James Brown Scott, the former Recording Secretary, called to the 
attention of the Executive Committee the action of the Executive Council 
taken at its meeting on April 26, 1924, which decided that in view of the 
lateness of the hour of that meeting the members of the Board of Editors 
of the American Journal of International Law might proceed to organize, 
and that the various committees of the Society should be elected by the 
Executive Committee. He stated that it was necessary that the Board of 
Editors of the Journal should organize at an early date, in order to provide 
for the issuance of the American Journal of International Law at its regular 
publication dates, and that since there was no one authorized to call a 
meeting of the Board of Editors he moved that the Executive Committee 
call such a meeting in order that the Board might organize. The motion 
was seconded, and after discussion the following resolutions were unani- 
mously adopted: 


Resolved, That the Executive Committee, through the Correspond- 
ing Secretary, notify the members of the Board of Editors of the Ameri- 
can Journal of International Law, that a meeting of the Board will be 
held in Washington, on Thursday afternoon, May 22, at 4 o’clock, at 
No. 2 Jackson Place, in order that the Board may proceed to its organi- 
zation and to confer with the Executive Council regarding the details 
necessary to be considered, so that the American Journal of Interna- 
tional Law may appear as usual within the month of its publication. 

Resolved further, That a meeting of the Executive Council of the 
American Society of International Law be called at 5 o’clock p.m. on 
Thursday, May 22, at No. 2 Jackson Place. 


1 See minutes of the Executive Council, ante, pp. 185. 
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Mr. Finch, the Recording Secretary, then called attention to the 
motion adopted at the meeting of the Executive Council of April 25, 1924, 
to the effect that the Proceedings of the annual meetings of the Society should 
continue to be published, but that with the view of decreasing the deficit in 
the cost of publication the question of whether there should be any change 
in the manner or form of publication should be referred to the Executive 
Committee.2 Mr. Finch stated that he was ready to proceed with the 
publication of the Proceedings of the Eighteenth Annual Meeting as soon as 
the Executive Committee had acted upon the foregoing motion of the Ex- 
ecutive Council. After discussion, the following resolutions were unani- 
mously adopted: 


Resolved, That the Proceedings of the annual meetings of the Ameri- 
can Society of International Law be published and charged for separately 
as heretofore, except that as a matter of economy in the cost of publica- 
tion, the paste-board and cloth bindings be discontinued, and the 
volumes be issued in paper covers the same as the American Journal of 
International Law. 


Resolved further, That in order to increase the circulation of the 
Proceedings, in sending out the dues and subscription notices, a form be 
adopted which will include subscription to the Proceedings unless such 
subscription be excluded in the responses of members and subscribers. 


The Executive Committee then proceeded to the consideration of the 
personnel of the Committees of the Society for the ensuing year, as directed 
by the Executive Council at its meeting of April 26. After careful con- 
sideration and discussion, the following committees were severally elected: 

Standing Committee on Selection of Honorary Members: George G. 
Wilson, Chairman; Charles Cheney Hyde, Ellery C. Stowell. 

Standing Committee on Increase of Membership: Oscar 8S. Straus, 
Chairman; Philip Marshall Brown, Arthur K. Kuhn, John H. Latané, 
Cephas D. Allin. 

Committee on Annual Meeting: Lester H. Woolsey, Chairman; Philip 
Marshall Brown, David Jayne Hill, John H. Latané, Charles Warren, Judge 
Kathryn Sellers, Thomas Raeburn White; ex officio William C. Dennis, 
Corresponding Secretary, and George A. Finch, Recording Secretary. 

Committee for the Extension of International Law: Jesse 8. Reeves, 
Chairman; Edwin M. Borchard, Charles G. Fenwick, Charles Cheney Hyde, 
Manley O. Hudson, Fred K. Nielsen, Quincy Wright. 

The Recording Secretary then laid before the committee a circular 
letter dated February 11, 1924, addressed to the President of the Society, 
inviting it to appoint one or more official delegates to represent the Society 
at the Third Pan-American Scientific Congress, to be held at Lima, Peru, 
in November next. After consideration the Executive Committee expressed 
the hope that the Society can be represented at this Congress, and referred 


2 See minutes of the Executive Council, ante, p. 181. 
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the invitation to the President of the Society, with a request that he name 
the delegates. 

A letter of December 31, 1923, addressed to the Journal by Prof. Kenzo 
Takayanagi, requesting the Society to donate a set of its publications to the 
Library of the Imperial University of Tokio, which was destroyed in the 
earthquake and fire in that city in September last, was then presented by the 
Recording Secretary. Mr. Charles Henry Butler stated that he had a 
duplicate set of the Journal which he was willing to donate for this purpose, 
if the Society would supply any numbers that may be missing from the set, 
and bind it up for presentation to the Imperial University of Tokio. The 
committee accepted Mr. Butler’s generous offer, and directed that the set 
be completed, bound and presented to the Imperial University of Tokio with 
a suitable letter of presentation. 

The Recording Secretary then laid before the committee a memorandum 
of conversation which he had on May 28, 1923, with Mr. J. B. Billo, a repre- 
sentative of Baker, Voorhis & Co., regarding the purchase by the Society 
of the plates and back numbers of the first ten volumes of the Journal. It 
appeared from this memorandum that the company was willing to dispose of 
these plates and back numbers, including fifty bound sets of the first ten 
volumes of the Journal, for the sum of $7,500. Mr. Finch stated that in 
view of the complete exhaustion of the stock of certain of the numbers of 
the Journal, especially those for 1920, it was difficult to sell back numbers 
because complete sets could not be furnished, and that he did not think the 
Society could recover its money from the purchase of these plates and back 
numbers from Baker, Voorhis & Co. After consideration the Executive 
Committee decided that the Society had no funds with which to finance 
such a purchase. 

Whereupon, the Executive Committee at 5.55 o’clock p.m. adjourned 
sine die. 

Witu1aM L. RopGeErs, 


Chairman. 
Gerorce A, Fincu, 


Recording Secretary. 

















MINUTES OF THE MEETING OF THE EXECUTIVE COUNCIL 
May 22, 1924 


Pursuant to the call of the Executive Committee, the Executive 
Council of the American Society of International Law met in Washington, 
D. C., on Thursday afternoon, May 22, 1924, at 5 o’clock, at No. 2 Jackson 
Place. 


The Recording Secretary called the roll and the following members were 
present: 


Hon. Charles Evans Hughes Prof. William I. Hull 

Admiral William L. Rodgers Hon. Charles Cheney Hyde 

Hon. Chandler P. Anderson Mr. Arthur K. Kuhn 

Prof. Edwin M. Borchard Hon. Robert Lansing 

Mr. Charles Henry Butler Dr. James Brown Scott 

Mr. William C. Dennis Judge Kathryn Sellers 

Prof. Charles G. Fenwick Mr. Ellery C. Stowell 

Mr. George A. Finch Mr. Charles Warren 

Hon. David Jayne Hill Mr. Lester H. Woolsey 
Communications of regret were received from 

Prof. Cephas D. Allin Dr. Harry Pratt Judson 

Mr. Wilbur J. Carr Mr. Howard Thayer Kingsbury 

Mr. Frederic R. Coudert Hon. Henry Cabot Lodge 

Prof. Edwin D. Dickinson Mr. Fenton R. McCreery 

Hon. Jacob M. Dickinson Mr. Frank L. Polk 

Mr. John Foster Dulles Prof. Jesse 8. Reeves 

Mr. Edward C. Eliot Hon. Oscar 8S. Straus 

Hon. George Gray Hon. Henry W. Temple 

Prof. Manley O. Hudson Mr. Thomas Raeburn White 


Prof. George Grafton Wilson 


Admiral William L. Rodgers, Chairman of the Executive Council, 
presided. 

The notice of the meeting was read by the Recording Secretary. He also 
read the minutes of the meetings of the Executive Council of April 25 and 26, 
1924, and of the Executive Committee of May 13, 1924, which were approved 
as read. 

The first order of business was the report from the Board of Editors of 
the American Journal of International Law upon the proposed organization 
of the Board. Dr. David Jayne Hill reported that it had considered certain 
recommendations of regulations regarding the editing and publication of the 
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American Journal of International Law and had certain recommendations to 
make regarding the appointment of an Editor-in-Chief and a Managing 
Editor of the Journal, and he called upon Prof. Charles G. Fenwick to 
submit the report of the Board. Thereupon Professor Fenwick reported a 
series of regulations regarding the editing and publication of the American 
Journal of International Law, which were read, considered and adopted with 
certain modifications, article by article. 

Thereupon, the following resolution adopting the regulations as a whole 
was adopted: 


Resolved, That the following regulations regarding the editing and 
publication of the American Journal of International Law be, and they 
are hereby, adopted: 


1. There shall be a Board of Editors charged with the general 
supervision of editing the American Journal of International Law and 
determining general matters of policy in relation thereto. 

2. The Board shall consist of not to exceed twelve members to be 
elected annually by the Executive Council, and of the Recording Secre- 
tary, the Corresponding Secretary, and Treasurer of the American 
Society of International Law ex officio. 

3. Membership upon the Board of Editors shall involve, in addi- 
tion to the duties otherwise prescribed herein, obtaining articles and 
other material for publication, the preparation of contributions, es- 
pecially editorial comments and book reviews, and the examination of 
and giving advice upon the suitability for publication of articles pre- 
pared by nonmembers of the Board. 

4. There may be an Honorary Editor-in-Chief elected by the 
Council; and there shall be an Editor-in-Chief and a Managing Editor 
to be elected annually from among the members of the Board by the 
Executive Council, and to serve until their successors assume office. 

The Editor-in-Chief shall call and preside at all meetings of the 
Board of Editors, and when the Board is not in session he shall deter- 
mine matters of policy regarding the contents of the Journal. 

The Managing Editor shall have charge of the publication of 
the Journal, shall receive contributions and other material for publica- 
tion, including books for review, and conduct the correspondence 
regarding the same. 

In the event of the temporary inability of the Editor-in-Chief to 
serve, his duties shall be performed by the Managing Editor, unless the 
Editor-in-Chief shall designate an acting Editor-in-Chief. 

5. The Journal shall be made up of leading articles, editorial com- 
ments, a chronicle of international events, a list of public documents 
relating to international law, judicial decisions involving questions of 
international law, book reviews and notes, a list of periodical literature 
relating to international law, and a supplement. 

(a) Before publication all articles shall receive the approval of two 
members of the Board. In case an article is rejected by one editor, the 
question of its submission to another editor shall be decided by the 
Editor-in-Chief. Articles by members of the Board of Editors shall be 
submitted to the Editor-in-Chief, who shall decide as to their publica- 
tion. 
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(b) Editorial comments must be written and signed by the mem- 
bers of the Board of Editors, and shall be published without submis- 
sion to any other editor, except that they shall be governed by the 
provisions of Paragraph 6 hereof. Current notes of international 
events, containing no comment, may be printed over the signatures of 
ov of the Board of Editors in the discretion of the Managing 

itor. 

(c) In the department of judicial decisions, preference in publica- 
tion shall be given to the texts of decisions of international courts and 
arbitral awards which are not printed in a regular series of publications 
available for public distribution. This department may also contain 
the texts of decisions of the Supreme Court of the United States and the 
highest courts of other nations involving important questions of inter- 
national law. Comments upon court decisions, either those printed in 
the Journal, or those not of sufficient importance to print textually, 
may be supplied by members of the Board of Editors, and shall be 
printed as editorial comments or current notes. 

(d) The chronicle of international events, and the lists of public 
documents relating to international law and periodical literature of 
— law, shall be prepared under the direction of the Managing 

itor. 

(e) The supplement shall be made up of the texts of important 
treaties and other official documents. Material for it shall be supplied 
by the Managing Editor, taking into consideration such suggestions 
from the members of the Board as they may have to offer from time to 
time. 

6. The final make-up of each number of the Journal shall be sub- 
mitted by the Managing Editor to the Editor-in-Chief, who shall have 
the power to veto the publication of any contribution or other material. 
In the absence of such a veto, the Managing Editor shall be authorized 
to publish the Journal, using approved material so far as approval is 
prescribed herein. 

7. The Journal shall be published upon the 15th days of January, 
April, July and October, or as near to those dates as possible, and the 
Managing Editor shall have power to proceed with the publication of the 
Journal from the materials in his hand upon the first day of the month 
preceeding the month of publication. 

8. The Managing Editor shall receive such compensation for his 
services, and such allowance for clerical assistance, as may be fixed by the 
Executive Council. 


Professor Fenwick then reported that the Board of Editors unanimously 
recommended Mr. George A. Finch for the position of Managing Editor of 
the Journal and Professor George G. Wilson for the position of Editor-in- 
Chief of the Journal. Upon motion duly made and seconded, the recom- 
mendations of the Board of Editors were approved by the Executive Council 
and the Chairman declared Mr. Finch duly elected Managing Editor of the 
Journal and Professor Wilson Editor-in-Chief of the Journal. 

The question of the authorization for the employment of services and 
the making of expenditures required by the new organization was then 
considered. Mr. Finch submitted a memorandum showing the present 
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authorizations for the employment of services and an estimate of require- 
ments for the future. After careful consideration of this memorandum, the 
following resolutions were adopted by the Council: 


Resolved, That the salary of the Managing Editor of the Journal 
be, and it is hereby, fixed at eighteen hundred dollars ($1,800) per 
annum. 

Resolved, That the Recording Secretary of the Society and Manag- 
ing Editor of the Journal be, and he is hereby, authorized to employ 
clerical assistance, including stenography and typewriting, record and 
mailing list work, bookkeeping, proofreading, the preparation of the 
Chronicle of International Events, and general clerical work, at rates of 
employment not to exceed a total of fifteen hundred dollars ($1,500) per 
annum. 

Resolved, That the Treasurer be, and he is hereby, authorized to 
pay bills approved by the Recording Secretary of the Society and 
Managing Editor of the Journal for services rendered pursuant to the 
authorizations of the Executive Council, for the printing and distribu- 
tion of the American Journal of International Law in accordance with 
the publishing contract in force, for the printing and distribution of 
the Proceedings of the American Society of International Law, for the 
expenses incurred in connection with the annual meeting and dinner of 
the American Society of International Law, and for stationery, postage 
and other necessary office expenses. 


The resignation of Dr. James Brown Scott from membership in the 
Executive Committee of the Society was then laid before the Council and 
duly accepted. Upon motion duly made and seconded, Mr. Robert Lansing 
was elected to fill the vacancy in the Executive Committee caused by the 
resignation of Dr. Scott. 

A letter from the Hon. Simeon E. Baldwin, dated May 13, 1924, stating 
that because of his health it would not be possible for him to accept the office 
of Vice-President of the Society to which he had been elected, was laid before 
the Council. After consideration, the Council, upon motion duly made and 
seconded, decided to request Judge Baldwin to remain as one of the Vice- 
Presidents of the Society. 

Whereupon, the Council, at 6.40 o’clock P.M., adjourned sine die. 


Witu1aM L. RopGers, 


Chairman. 
Georcs A. Fincu, 


Recording Secretary. 
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REPORT OF THE AUDITORS 


F. W. LAFRENTZ & CO. 
Formerly the American Audit Co. 
Pusiic ACCOUNTANTS 


Executive Offices New York City 
Colorado Building—Washington, D. C. 


April 1, 1924. 
THE AMERICAN Society oF INTERNATIONAL Law, 
WasuinerTon, D. C. 


Dear Sirs: 


We have audited your cash transactions from May 16, 1922, to Decem- 
ber 31, 1923. Our report, including four Exhibits, is as follows: 
Exhibit 
“A” Principal Account—From May 16, 1922 to December 31, 1922. 
“B” Principal Account—For the year ended December 31, 1923. 
“C”’ Income Account—From May 16, 1922 to December 31, 1922. 
“D” Income Account—For the year ended December 31, 1923. 


The Receipts are in accordance with your records and the Disburse- 
ments are supported by proper vouchers. 

At December 31, 1923 the Principal Account had a cash balance of 
$894.86, and the Income Account had a cash balance of $2,374.14, which 
amounts were on deposit in the banks and in the Petty Cash Fund. 

We inspected securities called for by the records, as follows: 


Central Pacific R. R. Co. 4% 1st seen Bonds, 


par value. , teseegessvace Se 
U.S. Third Liberty Loan 43% Bonds. ere ee 5,000 .00 
$7,500.00 


Respectfully submitted, 


F. W. LaFrrentz & Co., 
Public Accountants. 
(Formerly The American Audit Co.) 


EXHIBIT “A” 


STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS—PRINCIPAL ACCOUNT 
From May 16, 1922, to December 31, 1922 


RECEIPTS 
Mi I S58 hi ora cing a a'g-v'oealn bb ater aal ata lete sw VD OMIE AR Malta els $100.00 
en TI SN as ov aie caistar ean Slenaratores'u orecolatere wie eeranmensinns 694.86 


$794.86 
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DISBURSEMENTS None 
Balance on hand December 31, 1922: 
I I I 666 oan S65 die S CARiie e Sine oe Uae clones bean cease $794.86 


EXHIBIT “B” 


STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS—PRINCIPAL ACCOUNT 
For the year ended December 31, 1923 


RECEIPTS 
sco Ae aca hn ies POS CRE DA Sled WO me BE don O is $100.00 
Balance on hand January 1, 1923. ........... 2... ccc cece ce eee eens 794.86 
$894.86 
DISBURSEMENTS None 
Balance on hand December 31, 1923: 
ME UE IID gg ooo on sie dcetc ceric ceeelttecccenctceweiewess $894.86 
EXHIBIT “C” 
STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS—INCOME ACCOUNT 
From May 16, 1922 to December 31, 1922 
RECEIPTS 
Membership Dues: 
nF ra ocala pce gi oat sitas cane ete la ah ale ete hes Soleo eagles $136 .00 
i ie a ec ia asa- de 44a: trv ik HG ce BRAS aor nl oe ole oie Sewlioc aceleerce 1,352.00 
EER BR apap meraree ete areas Meee ar “ime tno Sct a ek ae see 148.10 
——_ $1,636.10 
Foreign postage assessments... . 2... 6... ee cece eect ee eee ee eeeeee 98.43 
Interest: 
RE 50-5 5 dw pelo wace doe sete evened dnineeewele $106 .25 
I oi oI ac oll tos ies icrane Sore 87.10 
U.S. Treasury Certificate of Indebtedness................. 39.25 
a 232.60 
Sale of Publications: 
Proceedings 
rs Hci s!atire Srila oo ae wa olnte eaiae aoe $27 .60 
ERE Ae eae ee ea mn pes ey enews 156.19 
EEE Sy eee ere pre eee 13.50 
WE II, ok ed's ccs ccepeidserer erodes 39.00 
$236 .29 
I ose nw Side ingen me deseveewevieseeioey sions 87.58 
—_—_—— 323 . 87 
ee 3,314.72 
Spanish Edition of the Journal.................. 0.0002 c cece cece eee ees 704.44 
SEES SES ORES SERA OG eS crm re ana ee a ae a 38.65 
U.S. Treasury Certificates of Indebtedness....................000200005e 1,000 .00 
aE eee ene ein Oo ieee ee See en ee 32.35 
IS bated A ag Saveule oardg. bos 4m Via Naina wi trwaseaiabeere at $7,381.16 
Balance on hand, May 16, 1922: 
BN IE Is ooo once odncca tare resect eresarenscs $4,021.94 
Union Trust Company, Savings Account.................. 1,917.63 
——__ 5,939.57 
$13,320.73 
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DISBURSEMENTS 
Salaries: 
Secretary to Board of Editors and Business Manager........ $1,000.00 
Tn Se Seen aay ea en eae ee 187 .50 
Re III ooo in ods snccos atone saree ardreciMeeetoeka cass 5 812.50 
$2,000 .00 
Rn INR NN Nie 5 as spsecvecatdinte nie a) dravindidwnuidedad ax dame aaeews 2.25 
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gS icc cr“ vata’ cot hor OO ie CE ac wy A ta 4 eo 
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I Sig oral ia alse. to 'e:o ae sce Sno See Ueeie Wig wee mucin ad bo Wik si munbbe wie 
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Printing and Mailing....................... 0.0 cece cues 6,784 .08 
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ale are eet ooo che ea rethl scan inh bce witlanre Walon Recramsucks 790.00 
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Riges National Bank... ............ccccccccccccccccsceccs $2,339.14 
Union Trust Company, Savings Account.................. 25.00 
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943. 
$18,426. 
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51.50 
82.14 


1,188. 
2,940. 
$16,052. 


2,374. 
$18,426. 
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